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Foreword

by Aoife O’Mahony
Fair Seas Campaign Manager

As we launch into the next phase of biodiversity
conservation in Ireland and develop pioneering new
MPA legislation, Fair Seas hopes this legal guide will
provide ocean advocates, policy advisors, eNGO’s
and civil society with the background information
and current status on existing legislation useful for
informing policy making decisions in the future.

The creation of national MPA legislation is a key
turning point in Ireland and a beacon of hope for
our species and habitats. It represents a once

in a generation opportunity to transformatively
change the way we conserve, protect and restore
our seas. We hope this guide will positively inform
and engage those outside the legislative framework
with the relevant marine directives and legislation,
definitions of current protections, international
examples, core principles and key targets with
which successful new legislation must add to and
account for.

This legal guide will complement the recently
published scientific report “Revitalising our Seas”
and help steer the conversation about marine

protected areas in Ireland amongst all stakeholders.

This also aligns with the work Fair Seas has
completed on our MPA legislative Asks which we
have shared with our colleagues in government and
also encourage you to read.

As a European laggard in marine protection,
Ireland can now lead the way by developing robust
legislation that will serve our species and habitats,
combat climate change and conserve and restore
our ocean.

Recent Fair Seas research shows that 31% of people
believe that Irish seas are healthy and that 67% of
people believe the health of Irish seas has worsened
in the past ten years. This public perception poll
reveals that 45% of people know what a Marine
Protected Area (MPA) is, up from 37% of people at
the start of this year. It also shows strong support
for additional marine biodiversity protections, with
four out of five people saying they would support a
campaign to protect more of our seas.

Citizens of Ireland want to see action on ocean
restoration and conservation, this is evident in
our recent research and also supported by the
recommendations of the Citizens Assembly on
biodiversity loss.

Not only is marine protection a key issue for the
people of Ireland, this is also a European and global
issue. Fair Seas has recently become a signatory to
the European Mission charter to “Restore our Ocean
and Waters by 2030” which brings together member
states, regions and a wide range of stakeholders
with the common goal of making our oceans

healthy again. The Mission is highly ambitious and
aligns with the Fair Seas objectives to protect a
minimum of 30% of our seas, including 10% ‘strictly
protected, from damaging human activity.

’

Be part of the Fair Seas campaign to help ensure we
achieve these ambitious targets- follow us on social
media, sign up for our newsletter, get involved with
citizen science, and ask your public representatives
what they are doing to conserve and restore our
ocean for generations to come.
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Executive Summary

The aim of this guide is to provide non-Governmental
organizations and other interested parties with
information on the legal status of Marine Protected
Areas (MPAs) in Ireland during a pivotal time for MPA
expansion and marine policy in Ireland.

The decline of marine biological diversity worldwide,
including in Ireland, due to human induced
pressures, has led to calls for more legally protected
areas. Under international and European law, Ireland
has committed to protecting 10% of its waters by
2020. These targets were increased to 30% by 2030
(30x30) under the post 2020 Global Biodiversity
Framework and are a commitment of the current
Irish Government as stated in the 2020 Programme
for Government ‘Our Shared Future’. Ireland is

also a party to the Regional Seas Convention for

the Protection of the Marine Environment of the
Northeast Atlantic (OSPAR, 1992), under which

it has committed to establishing an ecologically
coherent network of MPAs. The European Union
(EU) Biodiversity Strategy for 2030 has already
incorporated the new 30x30 targets, of which

10% should be ‘strictly protected’, and requires

the integration of ecological corridors into MPA
networks. Member States have until the end of 2023
to demonstrate progress in legally designating new
protected areas and integrating ecological corridors.

Ireland currently lags far behind its international
commitments with only 2% of its waters under
protection. It continues to rely on the spatial
protection measures under the EU Birds and
Habitats Directives (1979; 1992), which are
predominantly coastal and limited by their focus on
vulnerable, rare and/or endemic marine habitats
and species, thus excluding significant aspects of
the Irish marine environment. The Irish Government
has acknowledged current limitations and is now in
the process of developing specific MPA legislation.
In July 2022 the Government approved the
development of a General Scheme of a Bill, which
was published on 13 December 2022. In a positive

step forward, the Government also announced, on
the same day, that it is on track to meet the global
10% MPA target by mid-2023 via new offshore
protected area designations.

Section 1 of this report opens with an overview of
the threats facing Ireland’s marine environment and

introduces MPAs as an essential part of the solution.

Section 2 of the report contains a comprehensive
overview of the current legal status of MPAs

in Ireland, which derives predominantly from
international and European law. Section 3 presents
a summary of the gaps and weaknesses identified
during the analysis of Irish law. Section 4 provides
a comparative analysis of neighbouring jurisdictions
with whom we share seas, the United Kingdom
(UK) and France. The UK experience is of particular
relevance to Ireland given our close geographical
proximity, shared seas, common law legal heritage,
and special political relationship. Despite the UK
leaving the EU, it remains a member of OSPAR and
therefore must continue to cooperate regionally
for the protection of the marine environment of
the Northeast Atlantic Ocean. France is also a
relevant comparator given its maritime area in the
Celtic seas, membership of the EU and OSPAR, and
close geographical proximity. Furthermore, it has
legislated for a broad spectrum of MPA types and
management approaches, from which lessons can
be learned.

The report concludes with a series of
recommendations for the expansion of the Irish
MPA network based on international best practice
and insights from the comparative study. In light
of the unprecedented gravity of the ocean, climate
and biodiversity crises and the significant MPA
expansion that will need to occur in Irish waters
over a relatively short space of time, it is critical
that legislation be enacted as a matter of urgency
and equally important that sufficient resources

be allocated for the design and implementation of
Ireland’s MPA network.

INTRODUCTION

1 Introduction

1.1 AN OCEAN IN CRISIS

Life cannot exist without water, which is why the
ocean is often referred to as Earth’s life support
system. The global ocean covers 71% of the surface
of the planet, contains 97% of Earth’s water and
is teeming with rich marine biodiversity; in fact, it
is home to 97% of all life in the world. The ocean
is the provider of essential ‘ecosystem services’*
which make life on Earth possible: it regulates our
climate and weather, absorbs much of the carbon
dioxide from the atmosphere and is a source

of food, water and oxygen. It is also a source of
significant economic activity, which encompasses
industries such as shipping, fishing, aquaculture,
tourism and energy extraction.

Despite its vital role, the ocean faces grave

threats due to decades of damaging human
activities, such as overfishing, illegal fishing,

land and sea-based pollution, and land and sea
use change including coastal developments for
infrastructure and aquaculture.? Climate change

is an overarching danger which exacerbates the
impact of these activities on marine biodiversity.
On a global level, several alarming reports have
been issued by groups of international scientists

in recent years highlighting that global biological
diversity, including marine biodiversity, is
declining at rapidly increasing rates. In 2019, the
Intergovernmental Science-Policy Platform on
Biodiversity and Ecosystem Services (IPBES), an
intergovernmental body which assesses the state of
biodiversity, issued the Global Assessment Report
on Biodiversity and Ecosystem Services, which
revealed that two thirds of the marine environment
had been ‘severely altered’ by human activity and
approximately one third of reef forming corals,
sharks, and marine mammals face extinction.

The same year, the Intergovernmental Panel

on Climate Change (IPCC), which is the United
Nations body for assessing the science related to
climate change, issued a Special Report on the
Ocean and the Cryosphere in a Changing Climate in

which it described how warmer waters and ocean
acidification are leading to major shifts in species
distributions, resulting in changes to ecosystem
structure and functioning, eventually leading to loss
of globally unique biodiversity.

According to the 2020 WWF Living Planet Report,
there has been a 68% decline in populations of
mammals, birds, fish, reptiles, and amphibians in
just over 40 years. Furthermore, almost 6 billion
tonnes of fish and invertebrates have been taken
from the world’s oceans since 1950.2 In Europe,
biodiversity of marine ecosystems is still classed

as vulnerable with some marine populations and
groups of species, including seabirds and cetaceans,
under threat.* Many marine species across Europe’s
seas are experiencing a decrease in population

size as well as a loss of distribution range and
habitat due to impacts from human pressures.s
Ireland is no exception to these worrying trends.
The third National Biodiversity Action Plan for
Ireland 2017—2021 determined that a significant
proportion of Ireland’s biodiversity is in a vulnerable
state.® In 2019, the Government publicly declared

a climate and biodiversity emergency,” and in a
global first,® established a Citizen’s Assembly on
Biodiversity Loss, which will examine how the State
can improve its response to the issue of biodiversity
loss.? Their findings will be included in the fourth
National Biodiversity Action Plan, covering the
period 2023—2027, which is due to be published in
early 2023.%°

1.2 IRELAND’S MARINE ENVIRONMENT
Covering over 880,000 km?, Ireland has one of
the largest marine territories in Europe,** which
are home to a rich and diverse range of species
and habitats. Warm southern waters mix with
cold northern waters, resulting in high levels of
productivity and a food-rich environment.*2 These
seas are home to a wide range of animals and
plants, including plankton, cold water corals, fish,
seabirds, and iconic marine mammals such as
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dolphins and whales, and there is a variety of
physical habitats and associated species, ranging
from shallow inshore reefs and sandbanks to
canyons, seamounts, troughs and cold-water
coral reefs in deeper waters.*® As an island
nation, Ireland’s economy, culture and society is
inextricably linked to the sea. The Irish marine
environment is a source of significant economic
activity, such as fishing, tourism, shipping, energy
and research,* the majority of which depend upon
a healthy marine environment.

However, protection of the marine environment
has been historically weak,** with only around

2% of Irish waters currently subject to protective
measures,* and with limited regulation of

human activities in our waters in comparison to
land. Pressures on Ireland’s coastal and marine
biodiversity and ecosystem services from human
activities has continued to grow from a range of
sources including nutrient and chemical discharge
from human activities (e.g. industry, agriculture,
municipal wastewater), direct physical disturbance
e.g. shipping, recreation and aquaculture; with
pollution, litter, artificial noise and light causing
habitats to degrade.*” Climate change and ocean
acidification are of particular concern as they may
alter the effects of other pressures and facilitate the
spread of invasive species.*®

Ina 2020 report assessing the state of Ireland’s
environment, the Environmental Protection Agency
(EPA) reported that 65% of Ireland’s coastal habitat
types are in an unfavorable condition, with several
nationally important marine species under threat.?®
Benthic habitats, including reefs are thought to
have been severely damaged by bottom dredging
fishing gear.2°

Ireland’s 6th national report to the Convention

on Biological Diversity (CBD) in 2019 noted that
commercial fisheries had been severely impacted
by a prolonged period of overfishing and a high
proportion of species populations remain below
Maximum Sustainable Yield and the population
status of many others being insufficiently
understood.?* A number of non-commercial fish
species (e.g. sea lamprey, twaite shad, angel shark)
are threatened because of habitat loss/disruption
and by-catch.?2 Several elasmobranch species,
including the sharks, rays and skates, are listed

as critically endangered under Ireland’s Red List
while other comparatively protected species remain
vulnerable to environmental degradation from
human activities in Ireland’s maritime area (e.g.
some marine bird species, migratory baleen whales,
deep-diving cetaceans).®

A 2017 report by the Irish Wildlife Trust claimed that
extinction threatens 48 species living in the Irish
marine environment, including fish, crustaceans,
shellfish and invertebrates.?* It warned that wild
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fish and invertebrate populations continue to be
overfished and by-catch of marine life, from whales
and dolphins to smaller invertebrates, is an on-
going cause for concern. According to the fourth
assessment of Birds of Conservation Concern in
Ireland 2020—2026, of Ireland’s nineteen breeding
seabird species, eleven are Amber-listed birds of
medium conservation concern, four are red-listed
birds of high conservation concern. Only one species
is green listed.

With twin crises of unprecedented global
biodiversity loss and climate change affecting the
oceans and marine life, legislative frameworks
that mandate, guide, fund, monitor and enforce
conservation actions that target threatened species
or habitats are essential. One of the key tools
which will enable Ireland to conserve and restore
biodiversity and ecosystem services in the marine
environment are marine protected areas (MPAs),
which is explicitly acknowledged in Ireland’s third
National Biodiversity Action Plan.2¢

1.3 MARINE PROTECTED AREAS

MPAs are a proven solution to many of the problems
facing the ocean. Benefits include conservation

of biodiversity, protection of habitats, improved
fisheries, reversal of biodiversity loss via exclusion
or reduction of harmful activities, increased
ecosystem resilience, enhancement of ecosystem
services and socio-economic benefits (once no
conflict with conservation). 2” With respect to
climate change, MPAs have also been lauded

as having a key role to play in mitigation and
adaptation: “when properly managed, MPAs can
help conserve rich marine biodiversity and the
life-supporting services that the ocean provides us
with; they absorb large amounts of global carbon
emissions, strengthen the ocean’s resilience and
are critical in supporting our ability to mitigate and
adapt to climate change”.2® The IPCC in its Sixth
Assessment Report recently called for protection of
30—50% of ocean areas, noting that “safeguarding
biodiversity and ecosystems is fundamental to
climate resilient development, in light of the threats
climate change poses to them and their roles in
adaptation and mitigation.”??

While there is no universally agreed definition,
MPAs can be described in simple terms as marine
areas that are protected and managed over the long
term for the purposes of conservation. They are
distinct from other area-based protection measures
such as those used for fisheries management.3°
Human activities usually need to be restricted at
some level within an MPA. They can vary widely in
their level of protection, depending on the human
pressures at play and the conservation needs of the
site to be protected, ranging from fully protected
areas, where no extractive activities are permitted
to lesser protected areas where some human
activities may be allowed. ‘Multiple use’ MPAs may

11
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also be divided into different zones, with some
zones prohibiting any human activities bar essential
scientific research, while other zones may allow
minimal, low impact activities such as artisanal
fishing and tourism.

While static MPAs have been the norm to date,
there is increasing recognition in scientific
literature that ‘dynamic’ or ‘mobile’ MPAs,

which have boundaries that vary across space
and time, can be more effective at protecting
dynamic habitats and mobile species.3* ‘Dynamic
management’ is a subset of spatial management
which is now gaining traction as a solution to
managing species with changing distributions,
due to their migratory nature and/or the impact
of climate change. Dynamic management
strategies use near-real-time data to better align
management measures to the pace of change

in biological habitats.*2 Thus far, dynamic ocean
management has developed in the context

of spatial management of fisheries but has
significant potential for improving conservation of
mobile species.??

Edgar et al identified five common factors that
greatly increase the conservation benefits of
MPAs: if they are ‘no take’, well enforced, older
than 10 years, large (greater than 100 km?),
and isolated by deep water or sand.?* No-take
zones are marine areas where all extractive
activities are prohibited, except as necessary
for monitoring or research.®® The ecological
benefits of ‘no take’ protected areas are well
documented,®*¢ and they have been described
as ‘fully protected’ MPAs.3” The vast majority of
MPAs are not fully or highly protected, nor were
they designed to be; many MPAs are explicitly
intended for multiple uses. 38 Studies have
shown that while partially protected MPAs may
have some bhenefits over unprotected open
access areas,®*® no-take MPAs generally show
greater benefits, in terms of increases in the
biomass, density, species richness and size of
organisms within their boundaries.*® Research
also backs the view that ‘fully protected’ MPAs
are more likely to support climate resilience**
and there have been calls for stricter levels of
protection for carbon rich ecosystems and for
areas of very high biodiversity value, which are
more vulnerable to climate change.?2 It has also
been demonstrated that ‘no take’ areas increase
the resilience of marine populations to mass
mortality caused by extreme climatic events.*?
There is an increasing recognition of the value
of ‘highly’ or ‘strictly’ protected MPAs, with the
European Union (EU) recently recommending
that at least 10% of MPAs should be ‘strictly
protected’,** and the United Kingdom (UK)
Government commissioning an independent
review into how ‘Highly Protected Marine
Areas’ can be introduced into their waters (see

further Section 4.1 on United Kingdom).*® An
earlier draft of the post 2020 global biodiversity
framework text had included a requirement that
at least 10% of protected areas should be under
‘strict’ protection,®¢ but later drafts removed

it with the focus now “areas of particular
importance for biodiversity”.#?

In the context of the 10% target in the EU Biodiversity

Strategy, strictly protected areas are defined as:

“Strictly protected areas are fully and legally
protected areas designated to conserve and/or
restore the integrity of biodiversity-rich natural
areas with their underlying ecological structure
and supporting natural environmental processes.
Natural processes are therefore left essentially
undisturbed from human pressures and threats
to the area’s overall ecological structure and
functioning, independently of whether those
pressures and threats are located inside or
outside the strictly protected area”.*®

Studies of large scale MPAs have demonstrated
their potential to provide added ecological value
relative to smaller MPAs by protecting entire
ecosystems, particularly offshore habitats, such as
the deep sea, seamounts, and pelagic realms.* In
addition, large scale MPAs directly protect highly
mobile species such as tunas, billfish, sharks as
well as sea turtles, marine mammals, seabirds and
other pelagic species, which are often taken as
by-catch.s® Given that large scale MPAs preserve

a greater diversity of environmental conditions
and larger populations, they are more resilient

to climate variation.’* However they are often

not feasible in many parts of the world for socio-
economic reasons.®2 Concerns have also been
raised regarding the designation of ‘residual’ MPAs

in more remote areas with minimal human activities,

thereby essentially not increasing protection to
support biodiversity conservation.s®

The broad diversity of MPAs in existence and the
lack of a universal definition has understandably
led to some confusion amongst stakeholders. The
International Union for Conservation of Nature
(IUCN)®4 defines a protected area as:

“a clearly defined geographical space, recognised,
dedicated and managed, through legal or

other effective means, to achieve the long-

term conservation of nature with associated
ecosystem services and cultural values”.®s

This definition applies to both terrestrial and marine
protected areas and, along with the definition in the
CBD (see next page), is the most widely accepted
international definition of an MPA. Table 1 breaks
down selected elements of the above definition and
applies them in a marine context.

Table 1. IUCN MPA Definition®®

Definition

Clearly defined

Geographic Space

Recognised

Dedicated

Managed

Legal or other
effective means

To Achieve

Application to Marine Environment

Implies a spatially defined area with agreed and demarcated borders. This means that
MPAs must be mapped and have boundaries that are legally defined.

Includes land, inland water, marine and coastal areas or a combination. An MPA
should have a clear description of the dimensions that are actually protected i.e.,
airspace above sea surface, water surface, water column, seabed, sub-seabed
or a combination.

Implies that protection can include a range of governance types e.g., government,
shared, private, indigenous, but that such sites should be recognised in some way, for
example, through listing on the World Database of Protected Areas (WDPA).

Implies specific binding commitment to conservation in the long term, through
e.g., international conventions and agreements, national, provincial and local
law, customary law, covenants of NGOs, private trusts and company policies,
certification schemes.

Assumes active steps to conserve the natural (and possibly other) values for which the
MPA was established.

MPAs must either be gazetted (recognised under statutory civil law), recognised
through an international convention or agreement, or managed through other effec-
tive but non-gazetted means, such as recognised traditional rules or the policies of
established non-Governmental organizations.

Implies some level of effectiveness, requiring that the MPA be subject to monitoring,
reporting and evaluation.
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The IUCN created six different protected area categories based on management objectives known
as the Protected Area Management Categories system, the intent of which was to create a common
understanding of protected areas.®” The six management categories range from strictly protected to
areas managed for the sustainable use of resources. The below box explains how they apply in the
marine environment.

Table 2: Application of IUCN Management Categories to MPAs®®

INTRODUCTION

Definition

Primary Objective

Application to marine environment

Definition

Primary Objective

Application to marine environment

v

Protected areas which aim to protect
particular species or habitats.

To maintain, conserve and restore species
and habitats.

Habitat/Species Management Area:
Category IV areas in marine environ-
ments should play an important role in
the protection of nature and the survival
of species (incorporating, as appropri-
ate, breeding areas, spawning areas,
feeding/foraging areas) or other features
essential to the well-being of nationally
or locally important flora, or to resident
or migratory fauna. Category IV is aimed
at protection of particular species or
habitats, often with active manage-
ment intervention (e.g., protection of
key benthic habitats from trawling or
dredging). Protection regimes aimed at
particular species or groups, where other
activities are not curtailed, would often
be classified as category 1V, e.g., whale
sanctuaries. Time-limited protection,

as in the case of seasonal fishing bans
or protection of turtle nesting beaches
during the breeding season, might also
qualify as category IV.

Areas where the interaction of people and
nature over time has produced an area of
distinct character with significant ecolog-
ical, biological, cultural and scenic value:
and where safeguarding the integrity of
this interaction is vital to protecting and
sustaining the area and its associated
nature conservation and other values.

To protect and sustain important land-
scapes/seascapes and the associated
nature conservation and other values cre-
ated by interactions with humans through
traditional management practices.

Protected Landscape/Seascape: Category
V protected areas stress the importance
of the “interaction of people and nature
over time”. In a marine situation Category
V might most typically be expected to
occur in coastal areas.

Ia  Strictly protected areas set aside to To conserve outstanding ecosystems, Strict Nature Reserve: The objective
protect biodiversity. Human uses strictly species and/or geodiversity features. in these MPAs is preservation of the
controlled. biodiversity and other values in a strictly

protected area. No-take areas/marine
reserves are the specific type of MPA
that achieves this outcome. They may
comprise a whole MPA or be a separate
zone within a multiple-use MPA. Any
removal of marine species and modifi-
cation, extraction or collection of marine
resources (e.g., through fishing, harvest-
ing, dredging, mining or drilling) is not
compatible with this category, with excep-
tions such as scientific research. Human
visitation is limited.

Ib  Typically large To protect the long-term ecological integ- ~ Wilderness Area: Category Ib areas in the
unmodified or slightly modified areas, rity of natural areas that are undisturbed ~ marine environment should be sites of
retaining their natural character and influ- by significant human activity. relatively undisturbed seascape, signifi-
ence, without permanent or significant cantly free of human disturbance, works
human habitation, which are protected or facilities and capable of remaining so
and managed so as to preserve their natu- through effective management.
ral condition.

II  Large natural or near natural areas set To protect natural biodiversity along with ~ National Park: Category II areas present
aside to protect large-scale ecological its underlying ecological structure and a particular challenge in the marine
processes, along with the species and supporting environmental processes, and  environment, as they are managed for
ecosystems characteristic of the area; to promote education and recreation. “ecosystem protection”, with provision
compatible spiritual, scientific, educa- for visitation, recreational activities and
tional, recreational and visitor opportuni- nature tourism. In marine environments,
ties permitted. extractive use as a key activity is generally

not consistent with the objectives of
category II areas.

III  Areas set aside to To protect specific outstanding natural Natural Monument: Localized protection

protect a specific natural monument,
which can be a landform, seamount, sub-
marine caverns, geological feature such
as caves or even a living feature such as
an ancient grove. They are generally quite
small protected areas and often have high
visitor value.

features and their associated biodiversity
and habitats.

of features such as seamounts has an
important conservation value, while other
marine features may have cultural or
recreational value to particular groups,
including flooded historical/archaeolog-
ical landscapes. Category III is likely to
be a relatively uncommon designation in
marine ecosystems.

VI

Areas which conserve ecosystems and
habitats together with associated cultural
values and traditional natural resource
management systems. They are generally
large, with most of the area in natural
condition, where a proportion is under
sustainable natural resource manage-
ment and where low-level non-industrial
use of natural resources compatible with
nature conservation is seen as one of the
main aims of the area.

To protect natural ecosystems and use
natural resources sustainably, when
conservation and sustainable use can be
mutually beneficial.

Managed Resource Protected Area: MPAs
that maintain predominantly natural hab-
itats but allow the sustainable collection
of particular elements, such as particular
food species or small amounts of coral or
shells for the tourist trade.

14

15



EXPANDING IRELAND’S MARINE PROTECTED AREAS—A LEGAL HANDBOOK

Table 3: Adapted from The MPA Guide (2019)

Proposed The intent to create an MPA is made public.
Designated An MPA is recognised via statutory instrument or other legal means and now exists ‘on paper’.
Implemented An MPA transitions from ‘on paper’ to being operational on the water with management in

place to ensure compliance and enforcement.

Actively Managed Ongoing monitoring, evaluation, adaptive management and enforcement.

Fully protected No extractive or destructive activities allowed, and all impacts minimised.

Highly protected Only light extractive activities are allowed, and other impacts minimised to extent possible.
Lightly protected Some protection exists but moderate to significant extraction and impacts allowed.
Minimally protected Extensive extraction and other impacts are allowed while still providing some conservation

benefit to the area.

In applying the categories system the first step is to
determine whether or not a site meets the definition
of an MPA and then decide on the most suitable
category for the site.®® The IUCN categories classify
sites based on the primary stated management
objective of the MPA which must apply to at least
75% of the MPA, or a zone within an MPA.¢° The
IUCN recognises that other areas within a protected
area can be managed for other purposes so long

as these are compatible with the primary objective
of the protected area.®* In the case of conflict,
nature conservation will be the priority.? Area-
based measures where the primary goals are
something other than nature conservation, such as
sustainable fishing, do not qualify as an MPA.¢2 This
means that fishing and other extractive activities

in MPAs, if appropriate at all, have to have low
ecological impact, be sustainable, compatible with
the MPA objectives, with the IUCN protected area
definition and category, and well managed as part
of an integrated approach.®* Any environmentally
damaging industrial or infrastructural activities (e.g.
industrial fishing, mining, oil and gas extraction) are
not compatible with MPAs.¢s

The ICUN categories have been recognized by
many international organisations (e.g., CBD)

and Governments as the global standard for
defining and recording protected areas. However,
they have not been without criticism and the
IUCN itself has admitted that application of the
categories to MPAs has often been inaccurate
and inconsistent.®¢ Horta e Costa et al argue that
the IUCN MPA category system is problematic for
several reasons:®’

e The main objectives are often vaguely men-
tioned in management plans.

e There is too large a variability within
categories; meaning the system does not
capture the many different kinds of regulations
within MPAs, which may be inconsistent with
the stated objectives, thus misinterpretations
are likely to occur.

» Many MPAs are multipurpose and contain
different zones which are not being effectively
captured by the current system.

As an alternative they suggest a different kind

of classification system based on the impacts of
allowed uses.® Along similar lines, Sala et al propose
distinguishing between ‘fully protected’ no take
MPAs where all extractive activities are prohibited
and ‘strongly protected’ MPAs where only minimal
recreational or artisanal fishing occurs for example,
and ‘partially-protected’” MPAs which allow some or a
lot of fishing.® IUCN and partners developed an MPA
Guide™ in 2019 in which they attempt to clarify some
of the confusion surrounding what actually counts

as an MPA. To this end, it divides the establishment
of MPAs into four stages (Proposed, Designated,
Implemented and Actively Managed) and the level

of protection into Fully protected, Highly protected,
Lightly protected and Minimally protected. In a
European context, it has been recommended to
maintain the use of the ICUN categories given their
widespread acceptance globally, but with slight
modifications to better suit the specific requirements
of a European MPA network.”™

INTRODUCTION

MPAs can operate as individual sites or as a
network. Networks of MPAs have been defined

by the IUCN as “a collection of individual MPAs
operating cooperatively and synergistically,

at various spatial scales, and with a range of
protection levels, in order to fulfil ecological

aims more effectively and comprehensively than
individual sites could alone.”” Historically, MPAs
have been established on an individual ad hoc
basis, over varying timescales and with different
conservation objectives, rather than through a
systematic, planned process.” However, MPA
designation is now evolving globally from the
protection of individual sites to a more holistic
assessment and design of entire MPA networks
based on an ecosystem approach. The high level
of functional and spatial connectivity within
marine ecosystems has led scientists to conclude
that networks of MPAs provide greater ecological
benefits over individual MPAs.” The IUCN uses
five general criteria to define an MPA network: i)
include the full range of biodiversity present in
the biogeographic region; ii) ensure ecologically
significant areas are incorporated; iii) maintain
long-term protection; iv) ensure ecological linkages;
and v) ensure maximum contribution of individual
MPAs to the network.” It has been suggested that
MPA networks may need to include a diversity of
MPA types, including remote large scale MPAs, but
also including smaller MPAs in metropolitan seas
that promote sustainable use.”

As will be seen in the next section, international
and European law require networks of MPAs to

be ‘ecologically coherent’. Ecological connectivity
and coherency within MPA networks are still

not fully understood. Connectivity is a complex
multi-dimensional measure containing spatial,
temporal and functional components.”” The most
recent definition of ecological connectivity at

the international level was adopted by parties

to the Convention on Migratory Species (CMS) in
2019 as “the unimpeded movement of species
and the flow of natural processes that sustain

life on Earth”.” The United States National
Oceanic and Atmospheric Administration (NOAA)
recently published useful guidance on Ecological
Connectivity for Marine Protected Areas in which it
defined ‘ecological connectivity’ as a fundamental

ecological process in which “the movement of
populations, individuals, genes, gametes, and
propagules between populations, communities,
and ecosystems, as well as that of non-living
material from one location to another.”” Their
successful design and management depends
partly on identifying, maintaining, and enhancing
connectivity among distinct sites within the
network.2® Therefore, NOAA defines effective
ecological networks of MPAs as “ systems of core
habitats connected by ecological corridors [...].”8*
The EU Biodiversity Strategy for 2030 also explicitly
underlines the need for ecological corridors: “in
order to have a truly coherent and resilient Trans-
European Nature Network, it will be important

to set up ecological corridors to prevent genetic
isolation, allow for species migration, and maintain
and enhance healthy ecosystems”.®2 To this end,
cooperation across borders should be promoted
and supported.® Foster et al (2017) have called for
the facilitation of progress towards transboundary
agreements and coordination of MPA designation
processes to protect and connect marine
biodiversity in shared marine areas.®*

Despite the recognition that ecological
connectivity is an essential component of effective
conservation,® a recent study revealed that current
use of connectivity in MPA design is minimal and
geographically biased. The Balbar and Metaxas
(2019) study which studied the application of
connectivity in six countries or regions with
advanced marine spatial planning, found that only
11% considered connectivity as an ecological
criterion, 71% of which were in California or
Australia.®¢ In California, the Marine Life Protection
Act 1999 required the State to redesign its system
of MPAs to function as an ecologically coherent
network.®” During the design process, California
used models of ocean circulation, MPA size and
spacing guidelines based on typical larval dispersal
distances, fishery species population dynamics,
and fishing effort to evaluate the projected impact
of the proposed network on species abundance
and fishery yields.2® Three different types of MPA
designations were used (State marine reserves,
State marine parks and State marine conservation
areas) in addition to a State marine recreational
management area and special closures.®®

The high level of functional and spatial connectivity
within marine ecosystems has led scientists to conclude
that networks of MPAs provide greater ecological
benefits over individual MPAs.
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2 Legal Framework for Marine
Protected Areas in Ireland

There is not yet any specific national legislation
providing a legal basis for the designation of MPAs
in Ireland. Rather, the law relating to MPAs in
Ireland derives predominantly from international
and European legislation, reflecting a ‘top down’
approach through which States undertake treaty
obligations that they must fulfil by adopting
domestic laws. In contrast, a ‘bottom up’ approach
involves engaging with different groups of
stakeholders likely to be affected by the problem at
hand to elaborate strategies. It is operationalized
through participatory mechanisms that allow
stakeholder groups to express their views and

take part in the decision-making process.®® It is
less common than the ‘top down’ approach but is
increasing in popularity.

2.1 INTERNATIONAL LAW

During the early 1970s, international
agreements such as the Ramsar Convention®*
and the World Heritage Convention®? were
adopted, reflecting international concern for
marine environmental problems and spatial
protection as a solution. The 1972 Stockholm
Conference on Human Environment®: led to the
founding of the United Nations Environment
Programme and its subsequent Regional

Seas Programme in 1974.%4 Shortly thereafter,
in 1975, IUCN held the first international
conference on MPAs in which it called for

the establishment of a system of MPAs that
represented the world’s marine ecosystems.®s

In 1982 the United Nations Convention on the
Law of the Sea (UNCLOS) was signed, creating

an international obligation to protect marine
habitats.?¢ During the 1990s, programmes for
Integrated Coastal Zone Management (ICZM)
began to appear, inspired by US precedent.®”
Following on from Stockholm, the Rio Conference
on Environment and Development was held in
1992 during which the Convention on Biological

Diversity (CBD) °8 was signed, which created a
legal obligation for States to establish protected
areas, both marine and terrestrial.

During the 2000s, the international community
formally recognized the important role of MPAs at
several key instances such as the World Summit
on Sustainable Development (2002)°° where it
called for the “establishment of marine protected
areas consistent with international law and based
on scientific information, including representative
networks by 2012”°°, and the Fifth World Parks
Congress in 2003°t where it called on countries
to establish a global system of MPA networks to
cover 20 to 30% of the world’s oceans by 2012.
In 2004, State parties to the CBD agreed that
“marine and coastal protected areas are one of the
essential tools and approaches in the conservation
and sustainable use of marine and coastal
biodiversity”1°2, and set a goal of establishing and
maintaining “marine and coastal protected areas
that are effectively managed, ecologically based
and contribute to a global network”.%03

2.1.1 Global MPA Targets

The international community continued to formally
recognise the importance of MPAs in various
instances, and perhaps most prominently via the
adoption of global MPA targets. In 2010, State
parties to the CBD adopted a Strategic Plan for
Biodiversity which included the Aichi Targets. Aichi
Target 11 stated the following:

“By 2020, at least 17 per cent of terrestrial and inland
water areas and 10 per cent of coastal and marine
areas, especially areas of particular importance for
biodiversity and ecosystem services, are conserved
through effectively and equitably managed,
ecologically representative and well-connected
systems of protected areas and other effective area-
based conservation measures and integrated into the
wider landscape and seascape”. ***
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Perhaps adding to the confusion and complexity
surrounding what counts as an MPA, the CBD
introduced the notion of ‘other effective area-
based conservation measures’ (OECMs) in Aichi
Target 11. OECMs were only formally defined in
2018, therefore limited information is available
about their extent.??® They have been defined as “a
geographically defined area other than a Protected
Area, which is governed and managed in ways that
achieve positive and sustained long-term outcomes
for the in-situ conservation of biodiversity, with
associated ecosystem functions and services

and where applicable, cultural, spiritual, socio—
economic, and other locally relevant values.”°¢

Technical and scientific guidance on identification

of OECMs was issued by State parties to the

CBD in 2018.1°7 OECMs have been described

as complementary to protected areas and as
contributing to the coherence and connectivity of
protected area networks.°® They may allow for
sustainable human activities while offering a clear
benefit to biodiversity conservation.*®® According to
IUCN guidance, OCEMs may be managed for many
different objectives but they must deliver effective
conservation.**® Diz et al (2018)*** suggest that
areas that may be included as an OECM include
private, local, community managed or non-statutory
protected areas, areas where protection levels

are increased for biodiversity conservation or
resource management, such as Locally Managed
Marine Areas*? and areas of ‘incidental’ or ‘de
facto’ conservation benefits, such as military areas
and renewable energy sites. OECMs should not

be viewed as a replacement for MPAs that qualify
under Target 11, rather they should complement

or contribute to these MPA networks.*** The IUCN
has emphasized that the key difference between
MPAs and other area-based measures is that,
whatever form MPAs take, the primary focus must be
conservation of biodiversity.**4 It has been suggested
that in comparison to MPAs, which offer a degree

of long-term in-situ conservation, other area based
management tools may be more suited to particular
sectors and to challenges which require shorter
term measures.**s EU guidance states that OECMs
may count as MPAs if: “the area is covered by a
national or international legislative or administrative
act or a contractual arrangement aiming to achieve
long-term conservation outcomes, conservation
objectives and measures are in place and effective
management and monitoring of the biodiversity in
the area is in place.”*¢

In 2020, the Secretariat of the CBD published

the Global Biodiversity Outlook 5 which assessed
progress to date on achieving the Aichi Targets.**”
It found that Target 11 had been partially achieved.
While progress towards meeting the areal target
was relatively on track, progress had been more
modest in ensuring that protected areas safeguard
the most important areas for biodiversity, are

ecologically representative, connected to one
another as well as to the wider seascape and are
equitably and effectively managed. **¢ Challenges
in meeting this target include a bias towards
creating protected areas in remote areas rather
than on making them ecologically representative
and covering areas of importance for biodiversity, a
greater focus on terrestrial than on marine areas,
limited recognition of the ecosystem approach,
limited management effectiveness, a lack of
assessment systems for management effectiveness,
limited coordination between national agencies,

a lack of management and development plans,
limited monitoring and surveillance systems, and a
lack of financial and human resources.**®

In 2012 States committed politically to a series

of Sustainable Development Goals (SDGs) which
were presented in 2015 as part of the 2030 Agenda
for Sustainable Development.??° Goal 14 aims to
“conserve and sustainably use the oceans, seas and
marine resources for sustainable development.”
The achievement of Goal 14 is broken down

into a subset of targets and indicators including
conservation of “at least 10 per cent of coastal and
marine areas...”. While acknowledging that MPA
coverage is increasing in line with global targets the
Sustainable Development Goals Report 2020 called
for more coverage of key biodiversity areas.*?*

There is growing consensus among scientists and
many Governments that the international target

of 10 percent is insufficient and that a long-term
goal of protecting more than 30 percent of the
world’s oceans is needed to protect biodiversity
and maintain marine ecosystem services.*??

Some scientists go further and argue that 50%

of the Earth should be protected in order for
biodiversity to survive. E.O. Wilson argues for the
protection of large reserves, whether stand alone
or connected, as they harbour more ecosystems
and diversity of life.*?* In 2014, the Sixth World
Parks Congress advocated the goal of increasing
the area of “effectively managed MPAs in well-
connected networks” to 30% by 2030.*>* The
Global Ocean Alliance, led by the UK, has continued
to push this forward and their 30x30 campaign has
received broad support from an increasing number
of States.*?® The text of the post 2020 Global
Biodiversity Framework (GBF), which aims to renew
the targets contained in the 2010—2020 Strategic
Plan for Biodiversity, increases the global target

of protected area coverage from 10% to 30% by
2030.%2¢ The GBF negotiations were delayed due to
the Covid 19 pandemic, with the text only finalized
in December 2022.*?? The EU has also endorsed
the 30x30 goal in its recently adopted Biodiversity
Strategy for 2030.*?® Global MPA coverage is
currently at 8%,*® however it is a subject of debate
among scientists as to whether this amounts to real
protection given that many States simply designated
large areas without corresponding management or
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Figure 2: UNCLOS Zones of Maritime Jurisdiction
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enforcement measures. As parties to the CBD, the
EU and Ireland are committed to the targets agreed
under the Strategic Plan for Biodiversity and the GBF.

2.1.2 Legal basis for MPAs in International Law
In international law, the legal basis for MPAs can
be found in the United Nations Convention on the
Law of the Sea (UNCLOS, 1982),23° Convention on
Biological Diversity (CBD, 1992)*3* and Regional
Seas Conventions (RSCs), which aim to improve
regional governance for the protection of the
marine environment.*32

2.1.2.1 United Nations Convention on the

Law of the Sea

Ireland is a party to UNCLOS, which provides the
overarching legal framework for the governance of
the oceans. It is often referred to as the Constitution
for the Oceans. However, UNCLOS must be viewed
as a product of its time, during which less was
known about marine biodiversity. Modern, science-
based approaches to ocean management such as
ecosystem-based management were just beginning
to emerge and gain acceptance. Therefore, UNCLOS
promotes a zonal and sectoral approach to ocean
governance and contains no specific references to
marine biodiversity or MPAs in its text.

Under UNCLOS, the oceans have been divided into
different zones, which are essentially geo-political
divisions and do not correspond with ecological

boundaries. The first great divide is between areas
of national jurisdiction, which are under individual

State control, and areas beyond national jurisdiction
(ABNJ), which are managed collectively as a ‘global
commons’ under a complex array of international
treaty regimes, reflecting different sectors and
interests, such as fisheries, shipping, seabed mining
and conservation. ABNJ make up over two thirds

of the ocean and include the high seas, which is

the water column beyond the exclusive economic
zones (EEZs) of coastal States, and the ‘Area’

which is made up of the seabed, the ocean floor
and its subsoil. Each of these zones are subject to
different rules under UNCLOS. Areas under national
jurisdiction are further broken down into territorial
seas, which reach up to 12 nautical miles (nm)

from the coastal State, EEZs which extend from the
territorial seas up to 200 nm and the continental
shelf, which is the seabed and subsoil extending
beyond the territorial sea to the outer edge of the
continental margin. The continental shelf may
exceed 200nm but may never exceed 350nm. This
legal framework has been described as fragmented,
leaving many areas of the ocean unregulated and
species and habitats unprotected.

The protection of the marine environment is
explicitly listed as one of the objectives of UNCLOS
in its Preamble and Part XII of the Convention deals
explicitly with the “protection and preservation of
the marine environment” but in a rather general
and framework manner. Within Part XII, Article 192
UNCLOS contains a general obligation for States

to “protect and preserve the marine environment”.
This principle is very broadly formulated and

20

LEGAL FRAMEWORK FOR MARINE PROTECTED AREAS IN IRELAND

could potentially include all types of harm to the
environment. Article 194(5) requires that Parties
take measures “to protect and preserve rare

or fragile ecosystems, as well as the habitat of
depleted, threatened or endangered species and
other forms of marine life”. There is no explicit
legal basis under UNCLOS for the establishment
of MPAs but there may be an implicit one. Recent
judicial interpretation in the case of Chagos
Marine Protected Area Arbitration*3 implied a
recognition of protected areas as a means to
comply with the general obligation to protect the
environment contained in Article 192.2*4 Coastal
States may designate MPAs within its territorial
seas as part of its sovereign rights, subject to the
right of innocent passage of ships**® and within
its EEZ, but in this context it must have ‘due
regard’*®¢ to the rights and duties of other States
under UNCLOS, such as freedoms of navigation and
overflight, and the laying of submarine cables and
pipelines, subject to the regulation of the coastal
State.*®” Similarly, States may establish MPAs on
the Continental Shelf but must not interfere with
other State’s freedoms.**® Extended continental
shelf areas beyond 200nm present particular legal
complexities in terms of MPA designation as the
water column above is the high seas.

The designation of MPAs under UNCLOS remains a
contentious matter in light of the ‘freedom of the
high seas’ principle which guides the international
law of the sea.*® Given the lack of an explicit legal
basis or overarching legal framework to establish
MPAs in ABNJ, only 1% of this part of the ocean
has been protected, despite it accounting for 60%
of the global ocean.?#® The failure to adequately
protect biodiversity beyond national jurisdiction
has been recognised as a serious gap in ocean
governance and a new treaty, to be adopted under
UNCLOS, is currently being negotiated to address
designation of MPAs and other matters.'* The
latest round of negotiations took place in August
2022, but failed to produce a final treaty text.42

2.1.2.2 Convention on Biological Diversity

The regulation of biodiversity was first targeted

at the international level with the adoption of the
CBD in 1992. It remains the leading global treaty
for the conservation of biological diversity and is
considered influential due to its large number of
Parties, which includes Ireland, the EU and all
Parties to UNCLOS. Article 8 (a) of the Convention
sets out a legal obligation for State Parties to
establish protected areas:

“Each Contracting Party shall, as far as possible
and as appropriate: Establish a system of protected
areas or areas where special measures need to be
taken to conserve biological diversity”.

The notion of a protected area is defined broadly in
Article 2 of the Convention, and encompasses both
marine and terrestrial areas:

““Protected area’ means a geographically
defined area which is designated or regulated
and managed to achieve specific conservation
objectives”.

Article 8 (b) requires States to develop, where
necessary, guidelines for the selection,
establishment and management of protected
areas. The Convention also recognises that
activities occurring outside a protected area

impact conservation and in Article 8(c) it requires
States to “regulate or manage biological resources
important for the conservation of biological
diversity whether within or outside protected areas,
with a view to ensuring their conservation and
sustainable use” while Article 8 (e) requires States
to “promote environmentally sound and sustainable
development in areas adjacent to protected areas
with a view to furthering protection of these areas.”

In 2008, the CBD issued guidance on how to select
areas in order to establish representative MPA
networks.2#* As part of this guidance, the CBD

The regulation of biodiversity was first targeted at
the international level with the adoption of the CBD
in 1992. It remains the leading global treaty for the
conservation of biological diversity and is considered
influential due to its large number of Parties, which
includes Ireland, the EU and all Parties to UNCLOS.
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adopted criteria for the identification of marine
areas in need of protection, known as ecologically
or biologically significant marine areas (EBSAs).%4
For the purposes of MPA network design, these
criteria were complemented with criteria for
ecological representativity which include, in
addition to EBSAs, connectivity, representativity,
replication, and adequacy criteria.**® While all areas
that meet the EBSA criteria will not necessarily be
designated as MPAs, the development and adoption
of these criteria will provide sound guidance for
ecologically representative MPA network planning
through the identification of areas important for
biodiversity conservation.4¢

2.1.2.3 Regional Seas Convention for the
Northeast Atlantic (OSPAR)

Ireland is a party to the Regional Seas Convention
for the Protection of the Marine Environment

of the Northeast Atlantic,*#” under which it

has committed to establishing an ecologically
coherent network of MPAs.?4¢ OSPAR obliges

20°W
1

its 15 member States, including Ireland and the
EU, *#° “to take all possible steps to prevent and
eliminate pollution, and...take the necessary
measures to protect the maritime area against
the adverse effects of human activities so as

to safeguard human health and to conserve
marine ecosystems and, when practicable,
restore marine areas which have been adversely
affected.”?s® Annex V of the Convention enables
the establishment of MPAs.2%* The maritime
area of OSPAR encompasses all member States’
maritime areas, as well as a significant portion
of the high seas.*2 Therefore, the North East
Atlantic is notable for being the first region to
introduce a transhoundary network of MPAs
encompassing both national jurisdictions

and ABNJ. By the end of 2021, the network
comprised of 583 MPAs covering 11% of the
OSPAR Maritime Area (see Fig. 2).
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OSPAR defines an MPA as follows:

“Marine Protected Area means an area within the

maritime area for which protective, conservation,
restorative or precautionary measures, consistent
with international law, have been instituted for

the purpose of protecting and conserving species,
habitats, ecosystems or ecological processes of the
marine environment”.*s* This has been described as
a comprehensive MPA definition, which includes the
protection of particular species and their habitats
and aims at a holistic view of marine ecosystems.*®

Contracting parties are required to nominate sites
to include in the OSPAR network, which must then
be reported on annually.**¢ OSPAR MPAs aim to:

« Protect, conserve and restore species, habitats
and ecological processes which are adversely
affected as a result of human activities.

« Prevent degradation of and damage to species,
habitats and ecological processes, following the
precautionary principle.

« Protect and conserve areas that best represent
the range of species, habitats and ecological
processes in the OSPAR maritime area.*®”

For a site to be designated as an MPA by OSPAR, it
must meet several but not all of the following criteria
as specified in Appendix 1 of OSPAR Guidelines
2003—17, which fall under the following headings:
Threatened or declining species and habitats/
biotopes, Important species and habitats/biotopes,
Ecological significance, High natural biological
diversity, Representativity, Sensitivity, Naturalness.
In relation to threatened or declining species and
habitats, the OSPAR Commission prepares the
OSPAR List of Threatened and/or Declining Species
and Habitats, which is based on nominations by
State parties and observers.*s® Not all of the habitats
and species in this list appear in the Annexes to the
EU Nature Conservation Directives, which means that
certain species and habitats which are recognised at
regional sea level as being threatened or in decline
have no protection under EU law.*%®

Appendix 2 of the 2003—17 Guidelines lists some
practical considerations to take into account, such
as size, potential for restoration, degree of political
and stakeholder acceptance, potential for success
of management measures, impact of human
activities and scientific value. The process of
identification and selection of MPAs is broken down
into two stages:¢°®

1: Identification of possible sites, following
criteria in Appendix 1.

2: Prioritisation of sites for designation, again
following criteria in Appendices 1 and 2.

OSPAR has issued influential guidance on how

to develop an ecologically coherent network

of MPAs.*¢? It describes a network as being
characterised by a coherence in purpose and by
the connections between its constituent parts.2¢?
It identified the following factors as contributing to
coherence:1¢?

« A network’s constituent parts should firstly be
identified on the basis of criteria which aim to
support the purpose of the network.

» The development of an ecologically coherent
network of MPAs should take account of the
relationships and interactions between marine
species and their environment both in the es-
tablishment of its purpose and in the criteria by
which the constituent elements are identified.

« A functioning ecologically coherent network
of MPAs should interact with, and support,
the wider environment as well as other MPAs
although this is dependent on appropriate man-
agement to support good ecosystem health and
function within and outside the MPAs.”

OSPAR encourages the regulation of MPAs
through implementation of their Guidelines on
management.¢* However, there is no formal
regulation on behalf of OSPAR. Ireland does

not have any legislation to legally underpin MPA
commitments under international law. Therefore,
Ireland designated 19 of its existing European
protected sites as OSPAR MPAs. 65

2.1.2.4 Other

Other international conventions, such as the
UNESCO World Heritage Convention¢¢ and the
Ramsar Convention,*¢” also designate sites of
regional and international importance. Ireland has
two World Heritage Sites, including Sceilig Mhichil,
an important site for breeding seabirds.*¢® Ireland
currently has 45 sites designated as Wetlands of
International Importance (Ramsar Sites), with a
surface area of 66,994 hectares.2¢®

The UNESCO Man and Biosphere Programme

is an initiative that provides for the creation of
Biosphere Reserves.'™ It is an intergovernmental
scientific programme launched in 1971 and aims
to combine effective conservation and sustainable
use, described by UNESCO as “instruments for
the integrated management of socio-ecological
systems or cultural landscapes”, with an emphasis
on stakeholder participation in decision making
structures.*”* A Biosphere reserve can comprise
terrestrial, marine and coastal ecosystems. They
are nominated by national Governments and
remain under the sovereign jurisdiction of the
States where they are located.*” Within Ireland,
Dublin Bay and Kerry have been nominated as
biosphere reserves.?”®
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A biosphere reserve has three zones and can com-
prise terrestrial, marine and coastal ecosystems.*™

« The core area which comprises a “strictly pro-
tected zone that contributes to the conservation
of landscapes, ecosystems, species and genetic
variation.”*”s

« The buffer zone “surrounds or adjoins the core
area(s) and is used for activities compatible
with sound ecological practices that can rein-
force scientific research, monitoring, training
and education.”*7¢

« The transition area is where the greatest activity
is allowed, described as where “communities
foster socio-culturally and ecologically sustain-
able economic and human activities.”*””

Whether Ramsar, World Heritage Sites or
Biospheres count or not as MPAs is not clear

cut. Some countries view such designations as
automatically protected areas, while others do
not.*” The IUCN recommends assigning full
protected area status to these designations via
national law as the best way of ensuring the long-
term conservation of the site’s values.*”®

2.2 EUROPEAN LAW

Ireland is a Member State of the European Union,
which means it must transpose European law
into national legislation in certain areas, including
in the fields of nature conservation and marine
environmental protection. Failure to do so can
result in legal proceedings being initiated by

the European Commission against Ireland in

the European Court of Justice (ECJ), potentially
resulting in sanctions in the form of fines.

The European Union is a party to several
international agreements relevant to the
protection of the marine environment, including
UNCLOS, the CBD and OSPAR as well as

the Bonn Convention on the Conservation

of Migratory Species of Wild Animals*®® and

the Bern Convention on the Conservation of
European Wildlife and Natural Habitats.*8*

The European Union recently reaffirmed its
commitment to protecting and restoring
biodiversity and has explicitly acknowledged the
instrumental role of MPAs in achieving this. The
EU Biodiversity Strategy for 2030 contains key
commitments regarding MPAs including legally
protecting 30% of EU sea area, integrating
ecological corridors, strictly protecting 10% of
protected areas and effectively managing all
protected areas, defining clear conservation
objectives and measures and monitoring them
appropriately.*®2 Member States have until the
end of 2023 to demonstrate progress in legally
designating new protected areas and integrating
ecological corridors.8?

Protecting biodiversity and ecosystems is also a
key objective of the European Green Deal (2019)
in which the European Commission stated that it
will “support more connected and well-managed
marine protected areas.” ¥ While these ambitious
goals are to be commended and are in step with
international trends, recent reports published

in 2020 by Oceana*®® and the European Court

of Auditors*®¢ have highlighted problems with

the current MPA network in Europe. The Court

of Auditors concluded that while the EU has an
overall framework in place to protect the marine
environment, its actions have not restored seas

to good environmental status, as required by
legislation.®®” Regarding the MPA network, it found
that it was not representative of the EU’s diverse
seas and sometimes provided little protection.e®
The Oceana report found that nearly all MPAs in the
EU’s Natura 2000 network allow some extractive
activity, and most lack active management.

2.2.1 Natura 2000 Network of Protected Areas
The European Union’s network of protected
areas, known as the Natura 2000 network, is the
largest coordinated network of protected areas
in the world.*®® Figures as of the end 2019, which
account for the UK’s exit from the EU, show that
Natura 2000 marine sites cover 8.7% of EU
seas, while the total of all MPA designations in
EU member States covers approximately 12% of
EU marine territory.**° As is evident from these
figures, Natura sites are the main contributor to
the European MPA network.

Natura 2000 protected areas can be established for
both terrestrial and marine sites, either as Special
Protected Areas (SPAs) under the Birds Directive®®*
or Special Areas of Conservation (SACs) under the
Habitats Directive,**? in force since 1979 and 1992
respectively. The Natura 2000 protection regime

is applicable within the territorial seas, Exclusive
Economic Zone (EEZ) and the continental shelf.*3
According to the European Commission, the
definition of protected areas under the Birds and
Habitats Directives is in line with the CBD definition
of protected areas i.e., they are geographically
defined, they have clear conservation objectives,
and management measures shall be taken in their
territory to achieve these objectives.***

The EU adopted the Habitats Directive in 1992,
which aims to protect vulnerable natural habitats
and wild fauna and flora including those considered
rare and/or endemic.**® The overarching aim of the
Habitats Directive is to ensure that these species
and habitats listed in its Annexes achieve or
maintain “favourable conservation status” (FCS).2¢
FCS is a benchmark of significant importance for
the practical implementation of Member States’
obligations under the Habitats Directive.*®” The
European Commission explained the concept in
simple terms as follows:
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“FCS could be described as a situation where a
habitat type or species is doing sufficiently well in
terms of quality and quantity and has good prospects
of continuing to do so in future. The fact that a habitat
or species is not threatened (i.e., not faced by any
direct extinction risk) does not necessarily mean that
it has favourable conservation status.”**®

Therefore, the obligation to achieve FCS is framed in a
positive way whereby Member States are required to
do more than just avoid extinction.**® The Commission
explained that all measures taken under the Directive
must aim to reach or maintain FCS.2°°

Article 3 (1) of the Directive sets out the legal
obligation for Member States to establish a network of
protected areas:

“A coherent European ecological network of special
areas of conservation shall be set up under the

title Natura 2000. This network, composed of sites
hosting the natural habitat types listed in Annex I and
habitats of the species listed in Annex II, shall enable
the natural habitat types and the species’ habitats
concerned to be maintained or, where appropriate,
restored at a favourable conservation status in

their natural range. The Natura 2000 network shall
include the special protection areas classified by the
Member States pursuant to Directive 79/409/EEC.”

As can be seen, SPAs under the Birds Directive

also form part of the Natura 2000 network. The
Habitats Directive therefore complements and forms
an integrated legal framework together with the
Birds Directive, which contains similar obligations
concerning the EU’s wild birdlife.2°* Article 4 of the
Birds Directive requires that the species listed for
protection in the Directive:

“shall be the subject of special conservation
measures concerning their habitat in order to
ensure their survival and reproduction in their area
of distribution... Member States shall classify in
particular the most suitable territories in number and
size as special protection areas for the conservation
of these species in the geographical sea and land
area where this Directive applies.”

An SAC is defined as:

“a site of Community importance designated

by the Member States through a statutory,
administrative and/or contractual act where the
necessary conservation measures are applied for
the maintenance or restoration, at a favourable
conservation status, of the natural habitats and/
or the populations of the species for which the site
is designated.”2°?

The Directive lists nine marine habitat types?° and
16 species?®* for which marine site designation is
required, whilst the Birds Directive lists a further
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60 bird species?°® whose conservation requires
marine site protection.2°¢ Certain habitat types and
species are highlighted as ‘priority natural habitat
types and species’ which means they are in danger
of disappearance.?®” When present on a site, they
make that site more likely to be designated as a SAC
and, once designated, are afforded a higher level of
protection from adverse activities than other SACs.
MPAs only qualify for designation under the Natura
network if they specifically refer to the habitats and
species listed in the Birds and Habitats Directives.2°®

The Natura network is considered a success overall
and remains the largest single contributor of MPAs in
terms of coverage in the EU seas.2°® Approximately
75% of EU MPAs are sites designated under the
Habitats and Birds Directives.?*® The regime
established by the two Directives is generally
regarded as a highly effective and influential legal
framework, when compared to other international
legal instruments for biodiversity conservation due to
its high degree of enforceability through a powerful
judicial system at the national and EU level?** and
the watchdog role of the European Commission.?*2 A
fitness check carried out in 2016 by the European
Commission concluded that the Birds and Habitats
Directives are fit for purpose.??

Despite this, it has been acknowledged that imple-
mentation on the ground is lagging behind.?** The
Biodiversity Strategy for 2030 openly acknowledges
that protection of nature in the EU has been incom-
plete, restoration has been small scale and enforce-
ment of legislation insufficient.?*® The European
Environment Agency (EEA) issued a report in March
2021 assessing the conservation status of species
under the Habitats Directive, in which it confirmed
that the EU did not meet its 2020 target to improve
the conservation status of EU protected species

and habitats and found that only 27% of species
assessed have a good conservation status, with 63%
having a poor or bad conservation status.?¢

The European Commission recently noted that only
60% of Natura 2000 sites have management plans
and few are being implemented, often due to lack
of resources.?*” Where conservation measures

are being taken, they tend to focus on passive
measures such as maintaining the status quo or
preventing further degradation rather than actively
improving the conservation status of the site. 28 The
Biodiversity Strategy for 2030 states that going
forward enforcement will focus on completing the
Natura 2000 network and the effective management
of all sites.?*®

The Natura 2000 network has specific limitations
in a marine context. Notably, significant aspects
of the marine ecosystem are excluded from
protection, in particular offshore habitats and
certain marine species.??® The EU has agreed that
the Annexes in both Directives do not incorporate
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recent scientific knowledge nor sufficiently cover
marine habitats.??* The nine marine habitats
(compared to 230 terrestrial) listed in the Annexes
of the Habitats Directive have a coastal distribution
overall and while some are defined quite broadly,
they do not fully represent the diversity of marine
habitats found in Europe’s seas.??? For example,
many deep-sea habitats are not specifically

listed. This has resulted in a biased distribution

of the marine Natura 2000 network with better
coverage in coastal waters compared to further
offshore.??® Furthermore the EEA concluded

that while the Directives provide, in principle, a
coherent approach to the protection of seabirds,
turtles and marine mammals, the approach to the
protection of marine fish, invertebrate species and
marine habitats is less coherent.??* For example,
while many species are in principle covered by

the protection recommended for their habitats,
relatively few marine species have been listed
specifically for protection (excluding birds).22s A
reason cited for this is the Directives’ focus on rare
habitats and vulnerable species (including those
that are rare and/or endemic).?2¢ In 2015, the EEA
concluded that Natura 2000 was not, in its current
form, set up to deliver an ecologically coherent and
representative network of MPAs.??”

2.2.2 Marine Strategy Framework Directive

In 2008, the European Union adopted the ambitious
Marine Strategy Framework Directive (MSFD), the
goal of which is to protect more effectively the
marine environment across Europe.??® The Directive
applies to internal waters, territorial sea, exclusive
economic zone, and the continental shelf, including
the areas beyond 200 nautical miles.??? It is the first
piece of European legislation to deal specifically
with the protection of marine biodiversity and
promotes a more holistic approach to the
designation of MPAs based on modern design and
management principles, including the ecosystem-
based approach and adaptive management.

The goal of the Directive is to secure ‘good
environmental status’ (GES) of the EU’s marine
waters by 2020.2° GES is the centerpiece of the
MSFD upon which all other provisions depend.3*
Determining it adequately is crucial. GES is defined
in Article 3(5) of the Directive as:

“The environmental status of marine waters where
these provide ecologically diverse and dynamic
oceans and seas which are clean, healthy and
productive within their intrinsic conditions, and
the use of the marine environment is at a level that
is sustainable”.

GES has a much broader material scope than FCS in
the Birds and Habitats Directives, which is focused
on the status of particular species and habitats.

In order to achieve GES, each Member State is
firstly required to develop a strategy for its marine

waters,22 which must be kept up-to-date and
reviewed every six years in line with an adaptive
management approach. A marine strategy involves
the following:z®

« Aninitial assessment of the current environ-
mental status of national marine waters and
the environmental impact and socio-economic
analysis of human activities in these waters.

« On the basis of such analyses, Member States
should determine a set of characteristics for
what GES means for their national marine
waters.

» The establishment of environmental targets and
associated indicators to achieve GES by 2020.

» The establishment of a monitoring programme
for the ongoing assessment and the regular
update of targets.

e The development of a programme of measures
designed to achieve or maintain GES by 2020.

11 qualitative descriptors are set out in Annex I of
the Directive, which describe what GES of marine
waters should look like:

“(1) Biological diversity is maintained. The quality
and occurrence of habitats and the distribution and
abundance of species are in line with prevailing
physiographic, geographic and climatic conditions.

(2) Non-indigenous species introduced by human
activities are at levels that do not adversely alter
the ecosystems.

(3) Populations of all commercially exploited

fish and shellfish are within safe biological limits,
exhibiting a population age and size distribution
that is indicative of a healthy stock.

(4) All elements of the marine food webs, to the
extent that they are known, occur at normal
abundance and diversity and levels capable of
ensuring the long-term abundance of the species
and the retention of their full reproductive capacity.

(5) Human-induced eutrophication is minimised,
especially adverse effects thereof, such as losses in
biodiversity, ecosystem degradation, harmful algae
blooms and oxygen deficiency in bottom waters.

(6) Sea-floor integrity is at a level that ensures that
the structure and functions of the ecosystems are
safeguarded and benthic ecosystems, in particular,
are not adversely affected.

(7) Permanent alteration of hydrographical

conditions does not adversely affect marine
ecosystems.
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(8) Concentrations of contaminants are at levels not
giving rise to pollution effects.

(9) Contaminants in fish and other seafood

for human consumption do not exceed levels
established by Community legislation or other
relevant standards.

(10) Properties and quantities of marine litter do not
cause harm to the coastal and marine environment.

(11) Introduction of energy, including underwater
noise, is at levels that do not adversely affect the
marine environment.”

The Preamble of the Directive states that the
approach to conservation of marine ecosystems
should include protected areas and “address

all human activities that have an impact on the
marine environment.”23* However, fisheries will
continue to be regulated exclusively through the
Common Fisheries Policy (CFP): the Preamble to
the MSFD states that measures regulating fisheries
management can be taken in the context of the
CFP, including the full closure of certain areas to
fisheries to enable ecosystems to be maintained
or restored and where appropriate to safeguard
spawning, nursery and feeding grounds. 2**

MPAs are viewed as an important contribution to
the achievement of GES.2%¢ The legal obligation
to establish MPAs is set out in Article 13(4) of
the Directive:

“Programmes of measures established pursuant
to this Article shall include spatial protection
measures, contributing to coherent and
representative networks of marine protected
areas, adequately covering the diversity of the
constituent ecosystems”,

While the Directive does not define an MPA, it
explicitly acknowledges that Natura 2000 protected
areas as well as spatial protection measures under
regional and international agreements to which a
Member State is a party can be counted as MPAs
for the purposes of the MSFD.%7 In recognition

of the relatively narrow focus of the spatial
protection measures under the Birds and Habitats
Directives, the Commission recommended that
where necessary Member States should establish
management measures outside Natura 2000

sites in order to adequately cover the full diversity
of marine ecosystems under the MSFD and also
might need to broaden the scope of management
measures within Natura 2000 sites.?® The EEA
reported that some Member States designated
additional MPAs under domestic legislation in order
to address shortcomings.z*®

In 2015, the European Commission prepared a
progress report on the establishment of MPAs under

the Directive, as required by Article 21, in which

it stated that for the purposes of the MSFD and

all related EU policies, MPAs are “geographically
defined marine areas; whose primary and clearly
stated objective is nature conservation; and which
are regulated and managed through legal or other
effective means to achieve this objective”.?4°

The report assessed progress made by Member
States in establishing MPAs up to the end of 2012.
Unfortunately, Article 21 of the Directive only
provided for the submission of one assessment
report on MPAs and does not envisage any new
report, which would provide updated information
on the status of MPAs in Europe. This is in contrast
to other provisions of the Directive which request
submission of reports on a regular basis. Even

the European Commission has noted that the
evolvement of MPAs is a dynamic process and
called for more attention to MPAs in subsequent
reporting cycles.?**

In the Article 21 report, the Commission identified
three types of MPA in existence in Europe: marine
Natura 2000 sites, MPAs designated under
Regional Sea Conventions, and individual national
MPAs, and noted significant overlap between

the different sites. It stated that there was no
evidence to demonstrate that multiple, overlapping
designations increase protection levels. In relation
to the marine Natura sites, it noted a higher
concentration of coverage in coastal areas, due to
the initial terrestrial focus of the Habitats Directive
and the lack of knowledge about deep-sea habitats
at the time it was drafted.

The report observed that there is no EU-

wide method to assess the coherence and
representativity of European MPA networks. This
issue remains problematic to date. There is still

a lack of guidance and consensus on how to
determine ‘coherent’ and ‘representative’ and as
a result no standard is currently applied uniformly
across the region.2*2 Furthermore, the information
provided by Member States in their Programme of
Measures has been deemed insufficient to conduct
this kind of analysis. While many Member States
declared that their spatial measures contributed
to coherent and representative networks of MPAs,
in half of the cases the information reported was
too ambiguous to evaluate it.?#® It is therefore no
surprise that a 2014 study concluded that the
European Natura 2000 network is not coherent in
the sense of truly interconnected protected areas
throughout an entire country or throughout the
whole of the EU.?** The European Commission
has advised that achieving ecologically coherent
MPA networks would be facilitated by following
some common principles and a holistic approach
at a regional scale, such as common regional

GES determinations and targets and coordinated
management measures.?*® In addition, improved
and harmonised MPA reporting systems across

28

LEGAL FRAMEWORK FOR MARINE PROTECTED AREAS IN IRELAND

Europe and monitoring geared to adaptive
management processes will be essential for the
attainment of coherence.?%¢

During the first phase of implementation, the
European Commission criticised Member States
for showing limited ambition to achieve GES

and stated that a uniform understanding or
interpretation of GES among Member States was
lacking.?*” The Commission recommended full
implementation of a revised 2017 Decision?*®
which aims to make GES more easily measurable
and advised that Member States lay down their
GES determinations and targets in a statutory
manner to improve their enforceability.?*®

In July 2018, the Commission published its first
report assessing Member States’ Programme of
Measures for achieving GES.2*° The Commission
pointed out that, in general, the spatial measures
reported did not always provide clear and specific
information on the management efforts that

were to be put in place and there were significant
information gaps on the representation of species
and habitats within MPAs, the size, number and
location of MPAs, the conservation objectives of
the MPAs, their coherence, and the policies and
measures that will be in place within these areas.?s*

Inits 2020 report on implementation of the Directive,
the Commission noted that spatial protection
measures are unevenly distributed across regions
and across depth zones.?s2 For example, despite
10% coverage being achieved across Europe as a
whole, this is not the case for each sub region.2s*
The majority of sites remain coastal. In addition,
larger sites are needed to ensure wider ecosystem
protection. In 2018, the EEA?% reported that 50%
of EU MPAs were under 30 km?, with a very high
proportion of these being smaller than 5km2. While
these smaller sites may be suitable for conservation
of single features or vulnerable habitats, larger areas
are also essential for protecting larger ecosystems,
building ecosystem resilience and thus helping to
mitigate against the effects of climate change.

Management of sites is a recurring theme in all EU
assessment reports. The Article 21 report in 2015
made a point of underlining that MPAs must include
management measures, such as management plans,
which ensure effective monitoring and enforcement,
in order to deliver their potential.?® Yet by 2020,

the Commission notes that many sites are still

not properly managed and cannot be assessed in
terms of coherence and effectiveness due to the
lack of appropriate instruments and data flows.2%¢

In practice, they have found that information about
management effectiveness is scarce and thus far has
not been properly captured by MSFD reporting.2s’
Some estimates suggest that only 1.8% of EU
waters may be protected with a management plan

in place.?®® A 2018 study by Dureuil et al found that
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59% of MPAs in Europe are commercially trawled,
leading to a 69% decrease in the abundance of
sensitive species in those protected areas.?® Of the
MPAs studied as part of this research, 50% did not
report a management plan, more than 90% were not
classified according to IUCN criteria, and more than
99% had no information on no-take areas.?®

In order to turn MPA networks into effective
conservation tools, the European Commission (2020)
recommends the following;:26*

« Establish networks of protected sites that are
ecologically significant on a regional scale,
which in some regions will involve enlarging the
coverage and enlarging the minimum size of the
protected sites.

» Raise the proportion of strictly protected or
no-take zones and enhance enforcement and
control activities to prevent the existence of
‘paper parks’.

» Implement effective management plans with tai-
lored measures and provide adequate resources
in each protected area.

The EEA (2018) also recommended the following
steps be taken:2¢2

» Better capture the components of biodiversity
that are protected within MPAs.

« Improve understanding of how marine systems
are interconnected to better designate and plan
MPAs across Europe and improve the connectivi-
ty and representativity of MPA networks.

» Improve management of MPAs and consider how
to extract the greatest conservation benefits
from individual MPA designations.

» Improve MPA related reporting mechanisms and
data flows across Europe.

» Share knowledge and experience of the response
of European marine life to pressures; and the
results of the management regimes intended to
protect it.

e Accurately measure the degree to which MPAs
and the network as a whole are achieving their
intended purpose.

2.3 NATIONAL LAW

The Wildlife Acts 1976—20182¢ provide the

legal basis for nature conservation in Ireland and
provide for several categories of protected area,
Nature Reserves, Refuges for Fauna and Natural
Heritage Areas (NHAs), many of which have marine
and coastal elements, but would not generally be
described as MPAs. The geographical scope of the
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Act covers land (including land covered by
inland waters), the foreshore and the seabed
under the territorial waters of the State (up to 12
nautical miles). 263 It has had limited application
in a marine context to date.2¢¢ However, in
2022, basking sharks were given the status of
‘protected wild animal’ under the Act.?¢” This
means that it is now an offence to hunt or injure
a basking shark (without permission or licence),
willfully interfere with or destroy its breeding or
resting places.?¢® This brings Irish law into line
with UK law on protection of basking sharks.2¢®
It is also worth noting that the Wildlife Acts

are undergoing a review as under the current
Programme for Government.?7®

4

The Wildlife Amendment Act 2000 was an
attempt to address weaknesses in the habitat
and site protection measures in the 1976 Act by
introducing NHAs as a category and providing
protection for important geological and
geomorphological sites.?” It also broadened
the scope of the legislation to include more
fish and aquatic invertebrate species and gave
statutory recognition to Ireland’s commitments
under the CBD. 272 In terms of enforcement, it
increased the level of fines for contravention of
the Wildlife Acts and allowed for the imposition
of prison sentences.?”®

The National Parks and Wildlife Service (NPWS),
which falls under the remit of the Department

of Housing, Local Government and Heritage,?”

is responsible for designating and managing
protected areas in Ireland.?” It identifies potential
areas for nature conservation using a variety of
sources, including the following:27

« The list of Areas of Scientific Interest compiled
in the 1970s.

« Various publications on important bird areas in
Ireland and other surveys.

e The Natural Heritage Area (NHA) survey, carried
out from 1991—-1994.

» Continuing surveys and site visits by the NPWS.

* Inputs from Non-Governmental Organisations
(NGOs) and professional and amateur ecologists.

2.3.1 Current MPA Network in Ireland

In addition to the Natura 2000 sites designated
under the Birds and Habitats Directives, the Irish
MPA network also includes national designations
under the Wildlife Acts, as well as sites designated
under the Ramsar Convention and those nominated
to the OSPAR network.?”” These designations offer
different levels of protection to different habitats
and species and not all would fit the definition of an
MPA. However, all of these sites are also designated
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as Natura 2000 sites, thus providing a significant
level of legal protection enforceable through

the European Court of Justice. Therefore, when
calculating Ireland’s total MPA coverage, the figures
for Ireland’s Natura 2000 marine network can be
referred to.

As of July 2020,?”® Ireland has a network of 439
sites adopted by the European Commission as
Sites of Community Importance. The total area of
these sites is 16,947km?, including marine areas.
The marine component, which includes six large
offshore SACs, comprises 9,867km2 Ireland has
154 Special Protection Areas (SPAs) covering some
5,894 km2. This includes marine areas totalling
1,717km22" Therefore, there is a total area of
10,420 km? for marine Natura 2000 sites, which
amounts to 2.13% of Ireland’s total maritime
area of 488,762 km2. On 13 December 2022, the
Government announced its intention to designate
two new large offshore SACs, which will increase
protection levels to 8.3%, with the goal to achieve
10% by mid-2023.28°

2.3.2 Protected Areas under European Law

The Birds and Habitats Directives were transposed
into national law by the European Communities (Birds
and Natural Habitats) Regulations, 2011—2015.28*

2.3.2.1 Special Areas of Conservation (SACs)
Spectrum of Protection

The Directive lists habitats and species in its Annexes
which must be protected by Member States. Seven
marine habitat types in Ireland require SACs to be
designated: sandbanks, sea caves, estuaries, tidal
mudflats, large shallow inlets and bays, reefs (both
rock and biogenic reefs) and submarine structures
made by leaking gases.?®2 Coastal habitats that are
transitional from land to sea such as saltmarshes and
lagoons, also require protection under the Directive,
but are not counted as ‘marine’ for reporting
purposes.2® Four entirely marine species commonly
found in Irish waters require SAC designation:
harbour porpoise, bottle-nosed dolphin, grey seal
and harbour (common) seal. Other partly marine
species such as otter are also listed in the Directive
as requiring protection.?®* All cetacean species are
protected under Annex IV of the Directive.

Sites are selected on the basis of the presence of the
above habitats and/or species. These are referred

to as ‘qualifying interests’ for the site. Government
figures from 2018 state that one or more of the
above listed habitats or species are included as
qualifying interests in 159 Irish SACs.2® Most are
concentrated near the coast, but there are six reef
sites offshore.22¢

Designation

Sites are designated as SACs in accordance with
the procedure laid down in Article 4 of the Habitats
Directive, which consists of three main stages.
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1. Each Member State (MS) shall submit to the
European Commission (EC) a list of proposed
sites within their territory which are important
for the conservation of the habitat types and
species listed in the Directive. Discretion of MS
is limited and should be based on scientific
selection criteria set out in Annex III of the
Directive. ECJ case law indicates that once a
site appears on a list sent to the Commission,
the MS should take protective measures to
safeguard the ecological interest of the site?®”
and not authorize activities which would risk
compromising the ecological characteristics of
those sites.?s®

2. The Commission will then establish, in
agreement with the MS, a list of Sites of
Community Importance (SCIs). Not all sites
proposed by Member States on national lists
will be found to be sufficiently important to be
selected as SCIs. However, all proposed sites
which contain a priority habitat type or priority
species are automatically selected as SCIs. Once
a site is adopted as an SCI by the Commission,
certain management obligations will apply,
specifically those contained in Articles 6(2)—(4),
discussed below.2#?

3. The final step is designation of the selected SCIs
as SACs by the MS. This must be done within six
years after a site is adopted as an SCI.

The National Parks and Wildlife Service (NPWS)
outline the site selection criteria they apply in line
with the requirements of the Directive:?°°

« The importance within Ireland of the site for its
habitats or species.

* How representative is the example of the rele-
vant habitat present on the site (in practice, this
means that a suite of sites is selected which
encompasses the range of variation found).

* How isolated is the population of the relevant
species on the site (the more isolated the
population, the more likely it is to be genetically
different from other populations).

» The intactness of the habitat on the site.

e Other factors, including the need to ensure a
good geographic spread of sites, the total
number of habitats and species listed in the
Habitats Directive present on the site, whether
or not there is a priority habitat (i.e., a habitat
in danger of disappearance) on the site and
whether or not the site contains habitats or spe-
cies for which Ireland is especially important.

Landowners and the public are notified when a
site is being proposed as a SCI.2°* Objections may

be made within three months of being notified.?*2
Protection applies from the time of notification of
proposed sites.??®

Ireland’s designation process under the Habitats
Directive began in 1997. As of December 2019, 439
SACs have been selected (270 of which have been
formally designated by Statutory Instrument).*
Ireland was recently referred to the ECJ over
designation failures under the Habitats Directive.?*® At
the time of referral, 154 out of 423 SCIs, were not yet
designated as SACs in the Atlantic biogeographical
region, despite the relevant deadline expiring

in December 2014. Furthermore, site-specific
conservation objectives had not been established for
87 sites, and the necessary conservation measures
had not been established at any of the 423 sites.?*¢

Management

NPWS is the body responsible for developing
conservation objectives for Natura 2000 sites and
managing those sites with local stakeholders and
competent authorities. The process for management
of Natura sites has been criticised as fundamentally
top down with not enough stakeholder involvement.?*”
This has been explained by the fact that the Birds
and Habitats Directives were drafted at a time

when stakeholder participation in environmental
management was not a formal requirement.?*®

Article 6(1) of the Habitats Directive requires Member
States to establish conservation measures for SACs.
This is a positive obligation and distinguishable from
the rest of Article 6 which is focused on preventing
deterioration of sites.?®® As stated earlier, the purpose
of the Directive is to achieve FCS for all habitats

and species listed. This general objective needs to

be translated into site Site-Specific Conservation
Objectives (SSCOs) for each SAC which are:

“a set of specified objectives to be met in a site

in order to make sure that the site contributes

in the best possible way to achieving FCS at the
appropriate level (taking into account the natural
range of the respective species or habitat types).”3°°

The implementing regulations in Ireland state that
the Minister shall establish conservation objectives
as necessary to achieve the FCS of sites.?** As of
October 2020, SSCOs have been published for all
marine SACs, except for offshore reef sites,*2 and
there is an ongoing programme to complete the SSCO
process for Natura 2000 sites.2*® In the meantime,
generic conservation objectives have been compiled
for the remaining SAC and SPAs, which are based on
maintaining/restoring the favourable conservation
condition of the habitats and species for which sites
are selected.?o*

Conservation measures are the mechanisms and

actions that need to be put in place in order to
achieve the conservation objectives of a specific
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site.?°® They should correspond to the ecological
requirements of the site and address the pressures
and threats to the site. Conservation measures can
range from non-intervention, especially in the case
of habitats and species that are very vulnerable

to any kind of human intervention, to more active
restoration activities involving the extensive
removal of invasive species, for example.°¢ In
terms of implementation, the Directive states that
the conservation measures may involve:

“if need be, appropriate management plans

specifically designed for the sites or integrated into

other development plans, and appropriate statutory,

administrative or contractual measures”.3°”

Therefore, management plans are not obligatory;
it is for the MS to decide how best to implement
conservation measures. They should choose
between statutory, administrative or contractual
measures. Statutory measures are usually specific
legal requirements that allow or restrict activities
on the site; administrative provisions are often
related to the implementation of conservation
measures or the authorization of activities on a
site and contractual measures usually involve
establishing contracts or agreements among
managing authorities and landowners or users in
the site.**® While acknowledging that they may
not be needed in all cases, the EC recommends
the use of management plans for formulating a
site’s conservation objectives, on the basis of an
analysis of the conservation status of species and
habitats on the site and the pressures and threats
they face, together with the measures necessary
to attain these objectives.3?? It recommends that
management plans should address all existing
activities affecting the site and considers them

a useful way to involve all stakeholders in a
transparent way. 3°

No MPAs have management plans as of yet in
Ireland.3** However, Ireland has established
conservation management plans for several
other protected sites, which identify and evaluate
the features of interest, set conservation
objectives, describe the site and its management,
identify issues that might influence the site

and set out appropriate strategies and/or
management actions to achieve the conservation
objectives.?1? Sector specific regulatory regimes
are the mechanisms by which many management
measures are implemented in Ireland.3*®

Article 6(2) of the Directive requires Member
States to take steps to avoid deterioration of
natural habitats and habitats of species, as well as
disturbance of species, in SACs.

Article 6(3) requires an ‘appropriate assessment’
to be carried out of any plan or project, not directly
connected with or necessary to the management
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of the site, but likely to have a significant effect

on the SAC, either individually or in combination
with other plans or projects. Such an activity can
only be authorised if it will not ‘adversely affect

the integrity’ of the SAC. In exceptional cases,
where there is no alternative and for reasons

of overriding public interest, an activity may

be permitted to proceed even in the event of a
negative assessment.?** In such a case, the MS
must take compensatory measures to ensure that
the overall coherence of the Natura 2000 network is
protected and inform the Commission of such. The
Natura 2000 network does not purport to create
strict nature reserves where human activities are
excluded.®* Rather, each plan or project must be
assessed on its own or in combination with other
cumulative pressures in order to ascertain whether
a particular activity will adversely impact the site.

Under Article 11 of the Directive, MS must monitor
the conservation status of the habitats and species
protected by the Directive. A monitoring survey
carried out by the NPWS between 2016 and 2018
to assess the conservation status of six marine
SAC habitat types3?¢ found that the main pressures
acting on the selected sites were agriculture,
commercial forestry, urbanisation (resulting in
effluent discharge and storm water run-off) and
aquaculture, with future threats likely to arise from
the development of windfarm infrastructure.®*?

While NPWS is responsible for monitoring and
reporting under the Habitats and Birds Directives,
collaborations with other Government departments
and agencies are also utilised in order to inform
monitoring and reporting, e.g. aerial surveys

of Ireland’s maritime area under the ObSERVE
programme, which is jointly funded by the
Department of the Environment, Climate and
Communications, the Department of Housing, Local
Government and Heritage and Sustainable Energy
Authority Ireland (SEAI),3*® and INFOMAR, which is a
joint project between the Geological Survey Ireland
and the Marine Institute, to map Ireland’s seabed.?*®

Ireland reports to the European Commission every
six years on the conservation status of the habitats
and species listed in the Nature Directives.3?° In
April 2019, Ireland submitted its third assessment,
carried out by NPWS,32* which found that the four
protected marine species under the Directive

all have favourable status. In relation to marine
habitats protected by the Directive, it found
sandbanks, submarine structures made by leaking
gases and sea caves have a favourable status;
estuaries, tidal mudflats and reefs have inadequate
status while large shallow inlets and bays and
lagoons were in bad status. The causes of the
unfavourable-bad status assignment in nearshore
areas are persistent eutrophication issues (in
lagoons, large shallow inlets and bays), loss of
species (seagrass and maérlin large shallow inlets
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and bays) and human-induced impacts,3?? such as
pollution from domestic wastewater, agriculture
and aquaculture and alien invasive species.??
The main pressures on reefs were found to be
fishing methods that damage the sea floor.32*
Large shallow inlets and bays are vulnerable to
anthropogenic activities occurring both within and
outside of the SAC network.32®

Nevertheless, the 2019 status report was an
improvement on previous years. The 2013
assessment revealed only sandbanks and sea
caves were assessed as being in favourable
status; estuaries, tidal mudflats, large shallow
inlets and bays were assessed as being in
inadequate status and reefs (in particular
deepwater reefs) and lagoons were in bad
status.®2¢ In 2007, no marine habitat assessed
had favourable status.??”

Enforcement

It is common for regulations covering designated
sites to contain specific provisions on how they
can be managed and how that management might
be enforced.??® For example, the SAC for Lambay
Island cites a list of activities requiring the consent
of the Minister (e.g., blasting, drilling, dredging)
due to their potential to cause disturbance or
damage to the natural habitat types and animal
and plant species protected (which includes reefs,
sea cliffs and the grey and harbour seal) and
deems it an offence to carry out any of the listed
activities without such consent.??*

Enforcement is dependent on the nature of the
actions and can fall under a number of bodies.
NPWS has a role in enforcement, as do officials
in other Government departments and agencies,
such as Department of Agriculture, Food and the
Marine (DAFM), the Environmental Protection
Agency (EPA) and Inland Fisheries Ireland.33°
Inland Fisheries Ireland comes under the
Department of the Environment, Climate and
Communications (DECC). Their responsibilities
cover enforcement of the Inland Fisheries Acts
and conservation, protection and management
policies related to these areas.?3* DAFM is the
competent authority for aquaculture and fisheries
consents.®32 It carries out approximately 1,300
cross compliance inspections annually, including
checks for birds, habitats and species under the
Habitats Regulations.?3®

The Sea Fisheries Protection Authority (SFPA),
which comes under the competence of DAFM,334
undertakes patrols and inspections at sea and
ports throughout Ireland’s EEZ, in conjunction
with the Naval Service, to ensure compliance with
fisheries legislation.®*® The Fisheries Monitoring
Centre (FMC) Ireland, is responsible for the
monitoring of all Irish fishing vessels fitted with
vessel monitoring systems (VMS) and those fishing

vessels fitted with VMS (vessels over 12m) inside
Ireland’s EEZ.23¢ The FMC is manned to monitor
activity around the clock; and information is
distributed as appropriate to the Naval Service,
Air Corps and SFPA.3*” The monitoring and
surveillance carried out by FMC includes any areas
where fishing is restricted, including SACs and
SPAs.3*® The Naval Service currently has a fleet of
nine vessels and the Air Corps have two Maritime
Patrol Aircraft that conduct patrols.3*®

There has been more formalized interaction
between NPWS and other Government
Departments and An Garda Siochana in relation
to wildlife crime in recent years.®*° In 2018,

the NPWS established an internal Wildlife

Crime Group3®** and had been in the process of
establishing a Wildlife Crime Unit,3*2 however
those plans are currently unclear in light of
current restructuring at NPWS in light of a recent
review (see further below).3#®* According to the
2020 interim review of the implementation of
Ireland’s National Biodiversity Action Plan, a total
of 57 cases have been submitted to the Chief
State Solicitor’s Office for prosecution under

the Wildlife Acts and the EU Birds and Habitats
Regulations since 2017. Of these, there have been
36 successful prosecutions.®** However, concerns
have been raised about levels of illegal activity in
Natura 2000 sites as well as enforcement capacity
and resource availability for nature conservation
in Ireland.®*® Weaknesses in the NPWS have been
acknowledged?*¢ and it recently underwent a
review of its remit, status and funding.?#” In 2022,
this Government commissioned an independent
review found that the NPWS was unfit to protect
the State’s natural environment.?*® In response,
the Minister of State for Heritage, Malcom Noonan,
announced a funding package to restructure

the NPWS and establish it as an executive

agency within the Department of Housing, Local
Government and Heritage.®*®

2.3.2.2 Special Protection Areas (SPAs)

Spectrum of Protection

The Birds Directive protects all wild bird species, 60
of which require marine site protection.®s° The main
groups of birds that utilise marine/coastal waters

to a greater or lesser extent are breeding seabirds
and wintering waterbirds.?s* Article 4 of the Birds
Directive requires Member States to classify “the
most suitable territories in number and size as
special protection areas” for the conservation of

the bird species listed in Annex I as well as for any
regularly occurring bird species not listed in Annex
1.2%2 For these regularly occurring migratory birds,
Member States must also bear in mind their need for
spatial protection as regards their breeding, moulting
and wintering areas and staging posts along their
migration routes.?*® Particular attention should

be paid to wetland areas that provide essential
resources for resident or migrating birds.3s*
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Designation
Sites which meet any of the following criteria may
be classified as SPAs under the Birds Directive:5®

« Asite holding 20,000 waterbirds or 10,000
pairs of seabirds.

« Asite holding 1% or more of the all-Ireland
population of a species listed in Annex I of the
Directive.

« Asite holding 1% or more of the biogeographi-
cal population of a migratory species.

« Asite considered to be one of the most suit-
able sites in Ireland for an Annex I species or a
migratory species.

The European Commission has a more limited
role in the designation of SPAs in comparison to
SACs. Based on the information provided by the
Member State, the Commission determines if the
sites designated constitute a coherent network of
protection or if they are vulnerable, and after this
process, the sites become an integral part of the
Natura 2000 network.3%¢

A programme to identify and designate SPA sites has
been in place in Ireland since 1985 and Ireland’s
SPA Network now encompasses over 597,000
hectares of marine and terrestrial habitats.3%” As of
March 2022, 165 SPAs have been selected (154 of
which have been formally designated by Statutory
Instrument.).3%® There are 89 SPAs with marine
elements that have been selected for wintering
waterbirds (including productive intertidal zones of
bays and estuaries) and breeding seabirds (marine
waters adjacent to breeding seabird colonies).3*°
Many SPAs in Ireland are coastal or intertidal in their
nature and the vast majority are coincident in their
boundary with SACs.3¢°

Management

Article 4(4) of the original Birds Directive provided
for protection requirements regarding SPAs “...
Member States shall take appropriate steps to

avoid pollution or deterioration of habitats or any
disturbances affecting the birds...” After the entry
into force of the Habitats Directive these obligations
were replaced pursuant to Article 7 of that Directive
which provides as follows: “Obligations arising under
Article 6(2), (3) and (4) of this Directive shall replace
any obligations arising under the first sentence of
Article 4(4) of Directive 79/409/EEC”. Thus, the
provisions of Article 6(1) of the Habitats Directive
regarding conservation measures do not apply to
SPAs. However, analogous provisions apply to SPAs
by virtue of Articles 3 and 4(1) and (2) of the Birds
Directive.3¢* Article 3(1) provides that MS shall take
the “requisite measures” to preserve, maintain or re-
establish a sufficient diversity and area of habitats for
all the species of birds covered by the Directive and

1

Article 4(1) requires “special conservation measures’
for the species covered by Annex 1.

The National Parks and Wildlife Service is the body
responsible for developing conservation objectives
for SPAs and managing those sites with local
stakeholders and competent authorities. SSCOs
have been published for 37 marine SPAs.362

Article 12 of the Birds Directive requires Member
States to report on the status of all bird species every
three years. Ireland submitted the latest Article 12
report to the European Commission in 2019. As part
of this reporting process, pressures and threats for
Ireland’s breeding seabirds were identified. On a per
species basis, the most frequently identified threats
included offshore wind energy developments; the
potential impacts of climate changes on foraging
habitats; overfishing and incidental seabird bycatch;
mammalian predation; recreational disturbance; and
plastic waste.¢®

In 2020, the EPA reported that numerous resident
and migratory water bird species that spend

the winter at coastal sites in Ireland, such as
estuaries and lagoons, are showing significant and
continued population declines.®¢ It also noted that
until recently there has been comparatively little
monitoring data on those species that overwinter
offshore, such as sea ducks and divers.¢s It has
been acknowledged that more research is needed
to understand the distribution, population trends
and habitat preferences of Ireland’s seabirds and
waterbirds at sea.3¢¢

In the recent Prioritised Action Framework for
Natura 2000 in Ireland, it was declared that Ireland
is undertaking a significant body of work to meet
designation requirements for marine birds, via the
ObSERVE programme, mentioned above.?” It is
expected that there will be further SPA designations
for marine birds between 2021 and 2025.3¢8

Enforcement
See SACs.

2.3.2.3 MPAs under MSFD

The MSFD was transposed into Irish law by
the European Communities (Marine strategy
Framework) Regulations 2011.3¢°

Spectrum of Protection

In the Government’s 2018 baseline report on the
National Marine Planning Framework, it elaborated
on what was required under Article 13 (4) of the
MSFD: “a coherent and representative network of
spatial protection measures be put in place where
appropriate in order to achieve or maintain the good
environmental status of our national and shared
maritime area” and in such MPAs, it clarified, some
or all human activities may be restricted or limited
some or all of the time.37
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Designation

MPAs under the MSFD may take a wide variety

of forms including incorporation of existing SPA
and SACs under the Birds or Habitats Directives,
national MPA designations and spatial conservation
measures established under Article 11 of the EU
Common Fisheries Policy, which may designate
areas where certain types of fishing or all fishing is
prohibited or limited.?”* It also recognised that MPAs
may go beyond existing measures and consist of
new types of protected areas or may cover species
or ecosystems not identified under the Birds or
Habitats Directive but to which the MSFD applies.

Management

In Ireland, the Department of Housing, Local
Government and Heritage is the lead body for the
implementation of the MSFD and is supported by
several other Government departments and State
agencies, in particular the Marine Institute.?”2

In its first report on implementation of the MSFD
Directive, the European Commission found that
Ireland did not have defined environmental targets
and associated indicators for its marine waters,

as required by Article 10 of the Directive,?”® nor

did it have defined targets for biodiversity or an
adequate definition of GES.37 It stated that GES is
defined mainly at the descriptor level, including only
some elements of the criteria; it is generally only
qualitative and therefore not measurable.3” The
report recommended that Ireland strengthen the
GES definition of the biodiversity descriptors in a way
which goes beyond what is in existing legislation. It
also advised to improve GES definitions including
through regional cooperation using the work of the
Regional Seas Conventions as much as possible
focusing on quantitative aspects and baselines, with
the aim to make GES measurable.?”

Inits 2018 report on measures taken by Member
States to achieve GES, the Commission noted

that Ireland’s programme of measures exploits
synergies with existing international, EU and
regional measures and processes for all GES
descriptors.?”” The programme includes spatial
measures however it does not always provide clear
and specific information on the management efforts
in place (or to be implemented in the future), to
what extent the relevant pressure will be addressed
or how the MPA will contribute to progress towards
targets and GES. Information gaps include the
representation of species and habitats within the
MPAs, the size, number, and location of MPAs and
the conservation objectives of the MPAs.37®

In relation to Ireland, the Commission recommended
the following:3"®

« Ireland should provide more information about
its measures and its spatial protection measures
(representation of species and habitats within
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the MPAs, the size, number and location of MPAs,
the conservation objectives of the MPAs).

 Ireland should define the spatial scope of its
measures in detail. Furthermore, the spatial
scope of measures should be expanded to cover
marine waters beyond coastal waters, where
relevant pressures are present. Ireland should
consider establishing additional measures be-
yond spatial protection efforts to address spe-
cies and habitats. It is important that pressures
are addressed across all marine waters.

 Ireland’s programme should clearly identify the
timelines for implementation, secured funding,
and the entities in charge of implementation for
all their measures.

2.3.2.4 Marine Spatial Planning and MPAs

In 2014 the EU adopted a Directive with the goal of
creating a common framework for maritime spatial
planning (MSP) in Europe.®®® The Directive required
EU Member States to draw up maritime spatial
plans no later than 31 March 2021, which should
map existing human activities in their marine
waters and identify their most effective future
spatial development. Article 8 of the MSP Directive
requires Member States, “when establishing and
implementing maritime spatial planning” to “take
into consideration relevant interactions of activities
and uses...which may include “nature and species
conservation sites and protected areas.” According
to the European Commission, “MPAs will form part
of maritime spatial plans established under the
Directive.”382

The MSP Directive was transposed into Irish
legislation by Part 5 of the Planning and
Development (Amendment) Act 2018.2% Ireland’s
first marine spatial plan, known as the National
Marine Planning Framework (NMPF) was launched
on 1 July 2021.2%4 The NMPF will be the key
decision-making tool for Government departments,
State agencies, regulatory authorities and policy
makers for decisions on marine activities. A key
component of the marine plan is new marine
planning legislation, the Maritime Area Planning Act,
which was enacted in December 2021.32% This Act
establishes a new planning regime for the maritime
area and replaces existing State and development
consent regimes.*®¢ It streamlines agreements on
the basis of a single consent principle (one State
consent, known as Maritime Area Consent) to
enable occupation of the maritime area and one
development consent (planning permission) with

a single environmental assessment.®®” The Act

also provides for “Designated Maritime Area Plans”
(DMAPs), which are specific parts of the maritime
area that are designated for particular “maritime
usages”.®®® The Act states that any proposal for a
DMAP shall specify inter alia the protected sites to
be taken into consideration during the preparation
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of the Plan.3® However, how MPAs and DMAPs will
interact in practice remains to be seen.

The new Act also provides for the establishment

of a new state agency known as the Maritime

Area Regulatory Authority (MARA), which will be
responsible for regulating development and activity
in Ireland’s maritime area.**® The Government aims
to have MARA established in early 2023. MARA will
be responsible for:

« Granting of all Maritime Area Consents
« Marine licensing for specified activities

« Compliance and enforcement of MACs, licences
and offshore development consents

« Administration of the Foreshore consent port-
folio of the Minister for Housing, Local Govern-
ment and Heritage.>**

The NMPF has been criticised for being pushed
through before legislation for MPAs was put in
place.**2 An independent report evaluating the

NMPF found that it lacked a spatial dimension and
ecosystem-based approach and recommended inter
alia that it should be partnered with a comprehensive
network of effective MPAs, regional scale marine
spatial plans and measures for ecosystem
restoration.?** Otherwise, there is a real risk that it
will lead to a ‘developer led’ approach to planning at
sea.*** A recent report issued by WWF assessing MSP
in the North East Atlantic found that Ireland was the
worst-performing country in the region.3*®

2.3.2.5 Fisheries and MPAs

The EU has exclusive competence for the
conservation of marine biological resources under
the Common Fisheries Policy (CFP).3?¢ The CFP
governs fishing in Irish waters from 12 nm up to
200nm, the limit of the EEZ.3°7 Within 6 nautical
miles, Irish registered fishing vessels have exclusive
rights to fish and the Irish Government can develop
and implement fishery management measures for
MPAs within this limit. The impact of sea-fisheries
and aquaculture on SACs and SPAs is managed

and regulated through European Union (Birds

and Natural Habitats) (Sea-fisheries) Regulations
2013,2%® which establishes a legal framework

for management of sea-fisheries in Natura 2000
areas.??? However, this must be done at regional EU
level for MPAs outside the 6 nautical mile limit.4°°
Between six and twelve miles some fishing vessels,
flying the flags of the U.K., France, Belgium, The
Netherlands and Germany, have historical fishing
rights. Under the CFP, the coastal State (Ireland) is
permitted to regulate these vessels. 4°*

Under Article 11 of the recent reform of the CFP,4°2
Member States may take environmental protection
measures with regard to their own flagged vessels

within all waters under their jurisdiction. However,
only the Commission has the power to do so in the
case of non-Irish flagged vessels on the basis of a
request by a Member State.*°®* Member States have
been reluctant to use Article 11 of the CFP as the
process is complicated to apply and could lead to
weaker final restrictions than those initially put
forward by the Member State making the proposal
and requires lengthy discussion during which the
area would remain open to vessels of other Member
States and further damage to sensitive habitats
could continue.*04

At the national level, the Sea-Fisheries and Maritime
Jurisdiction Act 2006 contains provisions relating

to management of sea fisheries and conservation

of fish resources in specific areas of the sea, with
controls and restrictions on fishing activities within
the territorial waters of the country, in line with

the EU’s Common Fisheries Policy.*°® There are
many ‘technical measures’ regulations under this
Act covering things like species, opening/closing
seasons, gear restrictions, etc. A contravention of
any provisions of European legislation implementing
technical measures is an offence under the Act.

Fish stock recovery areas may be established under
Article 8 of the CFP:40¢

“The Union shall, while taking due account of
existing conservation areas, endeavour to establish
protected areas due to their biological sensitivity,
including areas where there is clear evidence
of heavy concentrations of fish below minimum

conservation reference size and of spawning grounds.

In such areas fishing activities may be restricted or
prohibited in order to contribute to the conservation
of living aquatic resources and marine ecosystems.
The Union shall continue to give additional protection
to existing biologically sensitive areas.”

Recent EU guidance states that such fish stock
recovery areas may be considered as protected
areas once they meet the minimum criteria.**” Since
2003, the level of fishing effort has been regulated
in an area off the southwest coast of Ireland.?°® It
was defined on scientific grounds by the Marine
Institute because of its importance for spawning
and as a nursery area for certain commercially
exploited fish.4%®

Recent conservation measures at EU level include
a ban on bottom trawling at a depth below

800 metres, known as the Deep-sea Access
Regulation#*® and the introduction of technical
conservation measures to protect sensitive species
and habitats.*** Another provision of the Deep-sea
Access regulation is the protection of Vulnerable
Marine Ecosystems (VMEs) below 400 metres
depth, which was just recently implemented with
the closure of 87 sensitive zones to all bottom gears
in EU waters of the North East Atlantic.**2 These
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new bottom fishing closures apply to 1.8% of Irish
waters.*** The SFPA has undertaken monitoring
activities, with the assistance of the Naval Service,
on the use of acoustic deterrent devices as part of
fishing gear on vessels*** to support compliance with
EU Regulations aiming at protecting cetaceans.*®

2.3.3. Protected Areas under National Law

2.3.3.1 Nature Reserves

Spectrum of Protection

The NPWS describes a nature reserve in simple
terms as an area of importance to wildlife.**¢ It is
defined by the Act as “an area managed primarily for
conservation of one or more species, communities,
habitats or for any feature of geological, geomor-
phological or other natural interest”.**” There are
currently 78 Statutory Nature Reserves in Ire-

land, 13 of which include marine elements, all of
which overlap with Natura 2000 sites.**® Of these
13, Lough Hyne** in Co. Cork was the first nature
reserve in Ireland to focus on a marine ecosystem.#2°
Human activities are tightly restricted. Boat use is
controlled, and permits are required for some limit-
ed recreational activities, such as diving. Fishing is
prohibited except for the type of recreational fishing
specified in the Regulations.*?*

Designation

Pursuant to Section 15 of the Act, nature reserves
can be designated via an ‘Establishment Order’

by the Minister on land owned by the State, the
foreshore and land which forms the seabed up to 12
nautical miles. The Establishment Order must set
out the reasons and objectives for which the nature
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reserve is being established. Most nature reserves
are on land owned by the State; however, they can
also be established on privately owned land via a
‘Recognition Order’, pursuant to Section 16 of the
Act. A recognition order must state the Minister’s
reason for recognising the land as a nature reserve
and state the objectives for which the land is to be
used or managed as a nature reserve. Before making
an Establishment or Recognition Order, the Minister
must consult with the public authorities in whose
area the land is situated and once an Order is made
a copy must be sent to those respective authorities
(e.g., planning authorities). The Minister may not
amend an Establishment or Recognition Order
unless he/she or they considers that the objectives
require revision due to “changes in the features,
characteristics or boundaries of the reserve or in any
other circumstance which affects the reserve.”2?

Management

The regional management offices of the NPWS are
responsible for the management of State-owned
Nature Reserves.*?® In the case of privately owned
lands, the occupier of the land must be capable

of establishing, managing and maintaining the
nature reserve on their land, in accordance with any
conditions imposed by the Minister.22*

Enforcement

Section 12 places a general obligation on Ministers
of State and other public authorities for the
protection of land established or recognised as

a nature reserve. Section 59 provides that the
Minister may make regulations regarding public
access to and use of nature reserves.
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2.3.3.2 Refuges for Fauna

Spectrum of Protection

Section 17 of the Act, as amended by the Wildlife
(Amendment) Act 2000, provides for the designation
of a Refuge for Fauna by the Minister where they
consider that:

“a particular species, or particular species of
either or both fauna and flora, should be specially
protected on any land which is, or is contiguous to,
a habitat of the species, or that land has features
of the landscape which are of major importance
for wild flora and fauna including birds, which
include those features which by virtue of:

(a) their linear and continuous structure, such as
rivers or canals with their banks or the traditional
systems of marking field boundaries, or

(b) their function as stepping stones, such as
ponds or small woods, are essential for the
migration, dispersal and genetic exchange of wild
species, for the purposes of the Habitats Directive
or the Birds Directive”.

There are currently seven Refuges for Fauna in
Ireland, and all are islands or cliffs of importance for
breeding seabirds and overlap with sites in the SPA
network.*2

Designation

Prior to designation, the Minister must consult with
public authorities in whose area the land is situated
and notify the owner or occupier of the land.*?¢ The
general public must also be informed via a public
notice of intention to designate. Any objections may
be made within two months of the Minister publicly
announcing their intention to designate.*?” In their
public notice of intention to designate, the Minister
must indicate the species they propose to protect,
the applicable land and associated protective
measures.*?® Compensation may be paid to a person
who has an interest in the land if the value of the land
diminishes as a result of the designation.#?®

Management

Section 59 provides that the Minster may make
regulations permitting public access to or use of the
refuge to such extent as is necessary to enable the
relevant designation order to have full effect.

Enforcement

Section 12 places a general obligation on Ministers of
State and other public authorities for the protection
of land established or recognised as a refuge.

Section 17(15) of the 1976 Act provides that any
person who contravenes a designation order shall be
guilty of an offence.

2.3.3.3 Natural Heritage Areas

Spectrum of Protection

NHAs are the basic designation for wildlife in
Ireland.**° They are defined by the Act as areas

“worthy of conservation for one or more species,
communities, habitats, landforms or geological or
geomorphological features, or for its diversity of
natural attributes”.***

NPWS reports that while some terrestrial and
coastal NHAs may encompass adjacent marine
areas, no NHAs have been established for marine
habitats to date.#*2 Coastal and marine sites have
been proposed as NHAs but none have yet been
designated.**® The Irish Wildlife Trust has observed
that there are no ‘qualifying criteria’ for NHAs and so
it is difficult to determine whether these have been
proposed for marine, intertidal, or purely terrestrial
reasons.*3* Currently, there are 148 NHAs in Ireland
that have been designated by Statutory Instrument,
which are all bogs.**®

Designation
Selection criteria for NHAs include the following:4¢

» Protection of the site will make a significant
contribution to the conservation of one or more
species (or other biological type) which are
considered vulnerable, rare or endangered
in Ireland, or in the Atlantic biogeographical
region, or which are covered by any relevant
international treaty to which Ireland is a party.

» Protection of the site will make a significant
contribution to the conservation of one or more
species which are protected in Ireland under
national or international law.

» Protection of the site will make a significant
contribution to the conservation of one or
more habitats which are considered vulnera-
ble, rare or endangered, either in Ireland or in
western Europe.

» The site is one of a series selected to repre-
sent habitats or ecosystems which are typical
of Ireland.

» The site is one of a series of sites selected to
represent a range of variation of habitats which
are typical of Ireland.

» The protection of the site will, in the judgement
of the Geological Survey of Ireland, contribute
significantly to the conservation of geological,
geomorphological or fossil features.

A NHA may be designated by the Minister under
Section 18 of the Wildlife Amendment Act 2000
after consulting with the landowner and general
public.#3” A three-month period is allowed for
lodging an objection to a proposed designation
and/or any of the activities requiring consent.**® An
objection may be made by an owner or legal user
of the site and by a person with an interest in land
outside the site which could potentially be affected
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by the designation and/or any of the activities
requiring consent.**® An objection is assessed on
scientific grounds only.*4°

Management

NHAs have some legal protection from the date
they are formally proposed for designation.*4*
Once designated, no activity which destroys or
significantly alters, damages or interferes with
the integrity of the site, or any of its species,
communities or habitats may be carried out,
unless the Minister gives consent.**2 If landowners
wish to carry out certain works on a NHA, they
must apply for permission to the Minister under
Section 19 of the Wildlife (Amendment) Act
2000.%#® The works which require the consent of
the Minister are found at Schedule 2 of the S.I.
designating the relevant NHA. 244

Enforcement

The Wildlife (Amendment) Act 2000 provides for
restrictions on carrying out certain works on NHAs
and associated offences for carrying out such
works without consent. Section 20 of the Wildlife
(Amendment) Act, 2000 provides for the Minister
to apply to the Court to prohibit the continuance
of the works which may damage the integrity of an
NHA. This also applies to works being carried out
on land that has not been designated as an NHA,
but which are liable to have an adverse effect on
the integrity of an NHA.#4%

2.3.3.4 Wildfowl Sanctuaries

Areas over which shooting of wild birds is prohibited
are commonly referred to as exclusion zones or
Wildfowl Sanctuaries. There are currently 68 in the
State, on areas of private and state land, many of
which are coastal sites.**¢ An order may be issued
under section 24 of the Wildlife Acts excluding

certain areas of land from hunting of wild game
birds. The Wildlife Acts do not set out the process for
selecting and creating Wildfowl Sanctuaries.*#

2.3.3.5 Whale and Dolphin Sanctuary

In 1991, the Irish Government declared its waters,
up to 200 nautical miles, a Whale and Dolphin
Sanctuary. The Government stated that existing
legislative provisions in the Whale Fisheries Act
1937 and the Wildlife Act 1976, empowered it to
establish the Sanctuary.**® Therefore, there was no
formal site designation or associated protective or
management measures involved in its creation.*#?
In any event, as stated above in Section 2.3.2.1,
all cetacean species are now protected under the
Habitats Directive.

Under the Whale Fisheries Act 1937, the hunting of
all whale species, including dolphins and porpoises,
is totally banned within the fisheries limits of

the State (up to 200 nm).*%° The hunting by Irish
registered ships of certain whales is also banned
outside of the fisheries limits of the State.*5*

2.3.3.6 National Parks

Ireland has six terrestrial national parks with

no coastal or marine features, managed by
NPWS.%52 They are almost all State owned and
have no statutory footing except for Killarney
National Park.*s2 In its Programme for Government
2020, the Government announced its intention
to “examine the establishment of an offshore
maritime area as Ireland’s seventh national
park”.** There is currently no legal basis in Irish
law for the creation of National Parks, however
this is cited as an action for Government in

the 2020 interim review of Ireland’s National
Biodiversity Action Plan.*®® To date, limited
progress has been made.

There is currently no legal basis in Irish law for the
creation of National Parks, however this is cited as an
action for Government in the 2020 interim review of
Ireland’s National Biodiversity Action Plan. To date,
limited progress has been made.
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Spectrum of Protection

» Targets agreed at international and European

level require 30% of Irish waters to be protect-
ed by 2030, with 10% under strict protection.
Currently 2% of Irish waters are protected, (soon
to be 8%) with only one MPA that could be de-
scribed as under strict protection (Lough Hyne
Nature Reserve, Co, Cork). Therefore, a significant
expansion of MPA protection is required in a rela-
tively short period of time.

» There is not yet any dedicated legislation provid-

ing a legal basis for and regulating the designa-
tion and management of a network of MPAs in
Ireland. However, work is ongoing in this regard
and the General Scheme of a Bill was published in
December 2022.

« There is no definition of ‘marine protected area’ in

Irish Law.

» The Wildlife Acts 1976—2018 provide the legal

basis for nature conservation in Ireland and
provide for several categories of protected area,
including Nature Reserves, Refuges for Fauna and
Natural Heritage Areas, many of which have ma-
rine and coastal elements, but would not general-
ly be described as MPAs. The geographical scope
of the Act is limited to Ireland’s territorial waters
(up to 12nm) and has had a limited application in
a marine context to date.

« The Habitats and Birds Directives (1979;

1992) provide the legal basis in Ireland for the
protection of vulnerable, rare and/or endemic
marine habitats and species via designation of
Special Areas of Conservation (SACs) and Special
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Gaps and Weaknesses

Protection Areas (SPAs), which form part of the
EU Natura 2000 network of protected areas.
The Directives apply within Ireland’s territorial
seas, Exclusive Economic Zone (EEZ) and the
continental shelf. It is the only legal basis for the
designation of MPAs beyond 12 nm.

Despite this, Ireland’s SACs and SPAs have

a predominantly coastal focus, with only six
offshore designations. Two additional offshore
SACs were announced in December 2022.

Ireland is a member of the Regional Seas Con-
vention for the Northeast Atlantic (OSPAR), under
which it has committed to establishing an ecolog-
ically coherent network of MPAs. Given there is

no legislation to legally underpin these commit-
ments, Ireland has had to designate existing SACs
as OSPAR MPAs, and therefore cannot protect the
full spectrum of habitats and species that OSPAR
considers to be threatened or in decline.

Designation

« SACs and SPAs are limited to the protection of
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habitats and species listed in the Birds and Habi-
tats Directives, which are more than 25 years old
and focused on protecting vulnerable, rare and/or
endemic habitats and species. Only MPAs which in-
clude these habitats and species may be designat-
ed as SACs and SPAs. Therefore, significant aspects
of the Irish marine environment are excluded from
protection under the current legal framework.

Ireland has only protected six offshore sites, which
are all reefs. More MPAs are needed beyond 12nm
given the extent of ocean habitats, species and
ecosystems that remain without protection.

GAPS AND WEAKNESSES IN IRISH LAW

» Ireland’s first maritime spatial plan was launched
on 1 July 2021 prior to the development of new
legislation to expand Ireland’s MPA network.
There is a risk that significant maritime space may
be allocated to new activities before new MPA
sites can be identified and designated.

Management
» No MPAs have management plans in Ireland.

» Sector specific regulatory regimes are the mecha-
nisms by which many management measures are
implemented in Ireland.

» Monitoring of Ireland’s MPA network is primarily
driven by obligations deriving from the Birds and
Habitats Directive.

« The Natura 2000 network does not purport to cre-
ate strict nature reserves where human activities
are excluded.

« Ireland has only one MPA that can be considered
highly protected, with limited human activities
allowed, Lough Hyne in County Cork.

» The majority of MPAs in Ireland cannot be con-
sidered to be highly protected. A recent NPWS
monitoring report (Scally et al, 2020) of six
marine habitat types protected by the Habitats
Directive found them to be negatively affected
by human activities both within and outside sites
from agriculture, commercial forestry and aqua-
culture with future threats likely to arise from the
development of windfarm infrastructure.

» Ireland’s 2019 report to the European Commis-
sion under the Habitats Directive identified the

following threats and pressures on SAC marine
habitats: eutrophication, pollution from domestic
wastewater, agriculture and aquaculture, alien in-
vasive species and fishing methods that damage
the sea floor.

Ireland’s recent 2019 report to the European
Commission under the Birds Directive identified
the following pressures and threats for Ireland’s
breeding seabirds: offshore wind energy develop-
ments, the potential impacts of climate changes
on foraging habitats, overfishing and incidental
seabird bycatch, recreational disturbance and
plastic waste.

Inits 2018 assessment of Ireland’s spatial pro-
tection measures under the MSFD, the European
Commission stated that Ireland does not provide
sufficient information on how relevant pressures
will be addressed or on the size, number and
location of MPAs.

Enforcement

Marine governance in Ireland is fragmented with
many functions split across various Government
departments and agencies.

« Weaknesses in NPWS have been acknowledged

and it is currently undergoing a restructuring.

Concerns have been raised about levels of illegal
activity in Natura 2000 sites, enforcement capacity
and resource availability for nature conservation

in Ireland. The Irish Naval Service currently has

a fleet of nine vessels and the Air Corps have two
Maritime Patrol Aircraft that conduct patrols. This
is unlikely to be sufficient for patrolling a greatly
expanded MPA network in the Irish maritime area.

There is not yet any dedicated legislation providing
a legal basis for and regulating the designation and
management of a network of MPAs in Ireland.

43



EXPANDING IRELAND’S MARINE PROTECTED AREAS—A LEGAL HANDBOOK

4  Comparative Analysis

4.1 UNITED KINGDOM

38% of UK waters are covered by MPAs.#5¢ In

the United Kingdom (UK), nature conservation,
and therefore the establishment of MPAs, is

a devolved responsibility. England, Scotland,
Wales and Northern Ireland each have their own
country-level strategies for biodiversity and the
environment. Obligations arising from international
treaties and conventions to which the UK is a
party, such as UNCLOS, the CBD, OSPAR and the
Ramsar Convention, are the responsibility of the
UK Government, with the devolved administrations
responsible for implementing obligations that
concern devolved matters.*5?

The obligation to create a network of MPAs in the
UK marine area®® is contained in Article 123 of the
Marine and Coastal Access Act (MCAA), 2009 and
should satisfy the following conditions:

(a) the network contributes to the conservation or
improvement of the marine environment in the UK
marine area;

(b) the features which are protected by the sites
in the network represent the range of features
present in the UK marine area;

(c) the designation of sites in the network reflects
the fact that the conservation of a feature may

require the designation of more than one site.*®

Several categories of MPA exist in the UK marine
area, including:

« Special Areas of Conservation.
« Special Protection Areas.

« Marine Conservation Zones (England, Wales,
Northern Ireland, Offshore Waters), known as
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Nature Conservation MPAs in Scotland (Scottish
territorial and offshore waters).

« Sites of Special Scientific Interest (England,
Wales, Scotland), known as Areas of Special
Scientific Interest in Northern Ireland.

 Ramsar Sites.

As will be seen in the following sections, these
categories have different objectives for conservation,
designation, management and governance.*®
However, they all contribute to the UK network

and some sites may overlap.*6* OSPAR has been
influential in the design of the UK MPA network.462
In December 2012, the UK Administrations issued
a Joint Administration’s Statement outlining how
the UK would contribute to an ecologically coherent
MPA network in the Northeast Atlantic, in which

it agreed that each Administration would follow

the OSPAR design principles in establishing their
respective MPA networks.463

Within territorial waters, MPA designation and
management is a competence of the devolved
administrations of Scotland, Wales and Northern
Ireland.?¢* In UK offshore waters, the Joint

Nature Conservation Committee (JNCC) provides
scientific advice to the UK Government and
devolved administrations on the designation and
management of MPAs and establishes conservation
objectives for offshore MPAs.#¢5 It collaborates
with the devolved administrations to provide joint
advice on MPAs which fall within both inshore and
offshore waters.*¢¢ In relation to transhoundary
cooperation, the INCC is the body responsible

for assisting the UK Government in liaising with
the EU Member States and ensuring management
of sites whose boundaries are next to protected
sites in their waters.4¢” JNCC does this via the
provision of scientific advice on management
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options and supporting stakeholder engagement
and consultations, for example.?¢® The Marine
Management Organization (MM0O)*¢® would lead this
process with regard to any fisheries management
measures beyond 6nm.*7

UK MPAS are currently ‘feature based’, which
means they are established to protect specific
species and habitats within a site, rather than

to protect everything within a site’s boundaries;
an approach inspired by OSPAR guidelines.*”*
However, in its 25 Year Environment Plan,*”? the UK
Government committed to a ‘whole site’ approach
for MPAs of greatest biodiversity interest, which
recognises the interdependence of many species
and habitats and as a result extends protection

to the wider ecosystem within a protected area.*”
While the ‘whole site’ approach is not yet defined,
it may entail management measures which apply
across the whole site.*

4.1.1 England

Spectrum of Protection

The relevant Secretary of State (Minister) has
direct responsibility for English inshore waters
and offshore waters adjacent to England and
Northern Ireland.*”® Therefore, these waters are
often referred to as Secretary of State waters in the
legislation and literature. Since the introduction
of the MCAA in 2009, the number of MPAs in
English coastal waters rose significantly, due to
the introduction of a new form of MPA in the Act,
the Marine Conservation Zone, as well as the UK’s
international commitments to create a network of
MPAs in its waters.4’® 40% of English waters are
currently protected by MPAs.47

European sites: Following Britain’s exit from the
European Union, SACs and SPAs have now become
part of the domestic network of protected sites.

478 Tn the UK, marine SACs and SPAs are known
collectively as European marine sites.*” As of
December 2020, there were 116 marine SACs in
UK waters, covering approximately 14% of the UK
marine area,*®® and 125 SPAs .48

Marine Conservation Zones (MCZs) can be
designated in English, Welsh and Northern Irish
territorial and offshore waters.*®2 They may be
designated to conserve a wide range of nationally
important marine wildlife in the UK: marine flora or
fauna, whether or not they are rare or threatened
(but particularly if they are rare or threatened),
marine habitats or types of marine habitat and
features of geological or geomorphological
interest.*® The legislation does not provide a
specific list of species and habitats that must be
protected, although Government agencies have
developed non-statutory guidance.*®*

There are currently 89 MCZs designated in England
and a further two in Northern Ireland offshore
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waters.*®® There are three ‘no take zones’ in English
inshore waters, forming part of larger MPAs, and
which are managed by Inshore Fisheries and
Conservation Authorities (IFCA) using byelaws to
control fishing but no other damaging impacts. 48¢

Sites of Special Scientific Interest (SSSIs) are a
national suite of sites providing statutory protection
for the best examples of the UK’s flora, fauna or
geological or physiographical features.*®” The main
purpose of this category is to preserve essential
areas threatened by development, pollution,
and/or climate change. “8 In the case of marine
ecosystems, SSSI areas can be coastal habitats,
salt marshes and sand dunes.*® This category is
considered as an MPA where it protects intertidal
or sub tidal habitats and species but, as they do

not normally offer protection below the low water
mark, only a limited range of marine wildlife can be
protected under this category.**® They are also used
to underpin other national and international nature
conservation designations.*** For example, in
England, all listed Ramsar sites are currently SSSIs
and many are also designated as SACs or SPAs.*%2

Highly Protected Marine Areas

With respect to human activities, the current network
of MPAs in England and offshore Northern Ireland
continues to allow activities to occur, under the
proviso ‘sustainable use’, meaning that “extractive
and depositional activities continue in many
protected sites, albeit under strict conditions”.#*2
Fishing, including the use of bottom-towed gears,**
pots, nets and angling, continues in many sites and
several MPAs co-exist with windfarms and aggregate
dredging.*°® Management regimes prohibit only

the most damaging forms of activities when they
conflict with the designated features of an MPA.#¢
Many conservation NGOs have described the current
network of MPAs as “lamentable”.”

In order to provide for a higher level of marine
protection, the UK Government commissioned

an independent review in 2019 to examine how
Highly Protected Marine Areas (HPMAs) could be
introduced in English inshore and offshore waters
and Northern Ireland offshore zones.*® The
‘Benyon Review’ was published in June 2020 and
issues a set of 25 recommendations concerning
HPMAs.#*? It recommends that HPMAs should

be defined as areas of the sea that allow the
protection and recovery of marine ecosystems,
prohibit extractive, destructive and depositional
uses and allow only non-damaging levels of other
activities.®®°® It endorses a ‘whole site approach’ for
HPMAs which conserves all habitats and species
within the site boundary, and which also includes
mobile and migratory species that pass through the
site.5°* It advises the use of quick and pragmatic
legislative approaches, and recommends that
HPMAs be located within existing MPAs as they
would act as a buffer zone.s°? It also suggested
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Rock-a-Nore Beach, Hastings, England

that in the future alternative locations such as
co-location with existing and emerging industries
could be considered.®®® It recommends that blue
carbon habitats be considered when identifying
HPMAs.5°* With regard to management, the report
advocates co-management where possible and the
development of voluntary approaches and codes of
conduct with stakeholder user groups.s°® Regarding
permissible activities, the review considers that
HPMAs should not be ‘no-go zones’ and should
allow non-damaging levels of recreational activities
such as surfing, scuba diving and kayaking.s°®

On 8 June 2021, the UK Government published

its response to the review in which it stated that

it will designate pilot sites for HPMAs in English
inshore and offshore waters using existing powers
under the Marine and Coastal Access Act 2009,
either inside or outside existing MPAs.5°7 They will
be identified by the statutory conservation bodies,
Natural Englands®® and JNCC, with input from
stakeholders. A formal consultation was launched
in 2022 for five candidate sites.®°® The pilot
HPMAs will be designated as MCZs with extractive,
destructive and depositional activities prohibited,
which includes commercial and recreational
fishing, dredging, construction and anchoring.5*° A
‘whole site approach’ will be adopted, conserving
all species and habitats within the HPMA site
boundary, including the water column, to maximise
potential for ecosystem recovery.®** With regard to

enforcement, the Government will continue to rely
on traditional methods such as physical inspections
and observations as one of the main tools but will
also explore technological options such as VMS and
Remote Electronic Monitoring.5!2

Designation

European sites: SACs and SPAs are designated
under the Conservation of Habitats and Species
Regulations 20175 and the Conservation of
Offshore Marine Habitats and Species Regulations
2017.5%4 In the UK, SACs and SPAs are deemed to be
at Favourable Conservation Status when originally
selected, unless there is evidence to the contrary.5®
For offshore sites, best available evidence is used to
inform JNCC’s view of protected habitat and species
condition at the time of designation.5

The implementing regulations were amended by the
Conservation of Habitats and Species (Amendment)
(EU Exit) Regulations 2019,5%7 so that they remain
operable post Brexit.?*® This means that the

UK Government and devolved administrations

may continue to designate SACs and SPAs as a
contribution to the UK MPA network.5*® Most of the
changes introduced were procedural in nature and
involve transferring functions from the European
Commission to the appropriate authorities in
England.s2° All other processes or terms in the
2017 Regulations remain unchanged and existing
guidance is still relevant.s
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Following a high court challenge, it was clarified
that the legal duties to achieve favourable
conservation status of European sites remain and
sites cannot be declassified without following
proper procedure.5??

MCZs are designated by the Secretary of State for
Environment, Food and Rural Affairs under section
116 MCAA in order to form a network of conservation
sites in accordance with Article 123 of the Act. MCZ
sites are designated following public consultation®2?
and analysis by statutory conservation bodies,

the INCC and Natural England. Each designation
order defines the MCZ area, lists the features

being protected within that area and specifies the
conservation objective or objectives of the MCZ. 524
Generally, each MCZ has one conservation objective,
which applies to all features being protected and

is the same for all sites, which is that each of the
features be in favourable condition.®?® Therefore, the
general management approach to achieve this is

to either maintain it in a favourable condition if it is
already so or recover it to a favourable condition and
then maintain it thereafter.52¢

If a proposed MCZ will affect or be affected by
an activity in a neighbouring devolved territory
(i.e. Scotland, Wales and Northern Ireland), then
consultation with the relevant authorities is also
required.5?” However, the final decision about
designation, and what will appear on a designation
order (including what the site conservation
objectives are), rests with the Secretary of
State.52® The Secretary of State retains discretion
to determine which sites, and how many, should
be protected.®?? Critics argue that this discretion
in combination with lack of clear deadlines has
resulted in a slow designation process. 3°

The process for selecting MCZ sites in England
begins with recommendations provided by
stakeholders, through a bottom-up approach, then
their consequent designation and implementation
follows a top-down approach.s3* The MCZ selection
process in England has been described as unusual
and lengthy.532 It was not done by Government but
via the Marine Conservation Zone Project, which was
launched in 2008 to identify MCZs in English inshore
and English, Welsh and Northern Irish offshore
waters to recommend to Government.®** The
Project was led by INCC and Natural England and
four regional project groups covering the south-
west (Finding Sanctuary), Irish Sea (Irish Sea
Conservation Zones), North Sea (Net Gain) and
south-east (Balanced Seas).5** These groups were
established to work with a range of sea users

and interest groups to identify recommendations
for MCZs within their regions.®*® After the

regional project groups had identified proposed
sites, the Government then undertook a formal
consultation, and DEFRA, Natural England and
JINCC recommended the final sites for designation
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to the Secretary of State.53¢ While this type of
stakeholder engagement held much promise, it has
been suggested that the way it was handled led

to stakeholder disillusionment with the process.53”
For example, the Government elected to designate
far fewer sites than recommended by the regional
project group without providing an explanation and
there were also lengthy delays with the process.53®
Given that England was the first jurisdiction in the
UK to launch the MCZ designation process, valuable
lessons were learned by the other administrations.53®

Unlike other MPA designations, social and

economic factors may be taken into account in the
identification of MCZ sites,®*° with the goal being that
their inclusion will secure community and industry
buy in, leading to higher levels of compliance.?**

SSSIs: The Wildlife and Countryside Act 1981
provides for the designation of SSSIs.5#2 Natural
England must identify an area as a new SSSI when it
believes the land is of special interest by reason of
any of its flora, fauna, geological, geomorphological
or physiographical features.®** The designation
includes a notification and confirmation process.5**
Most SSSIs are privately owned or managed while
others are owned or managed by public bodies or
non-governmental organisations.s*s

Management

European sites: Management plans were not
obligatory under transposing legislation for
Natura sites in any part of the UK (reflecting the
fact that they are not obligatory under Article

6 of the Directive), therefore not all sites have
them.®#¢ The Conservation of Habitats and Species
Regulations 2017 contains directions regarding the
establishment of a ‘management scheme’ (similar
to a management plan) for European sites, which
“may” inter alia require conservation measures. 547

In a 2018 assessment of the UK’s MPA measures,
the European Commission observed that spatial
protection measures were often lacking in detail
on their area coverage and temporal ranges of
restrictions; and recommended that the UK provide
more information on representation of species and
habitats within the MPAs, the size, number and
location of MPAs, the conservation objectives of
the MPAs and exact geographical coverage.®*® It
also observed that in the North-East Atlantic, the
UK programme includes measures that target
destructive fishing practices, particularly in MPAs
but minimal consideration is given to the broader
issues of trawling outside of these spatially
protected areas.®*®

MCZs: The MCAA 2009 provides that where any
public authority has functions which are capable

of affecting an MCZ, it must exercise its functions
in a manner which best furthers the conservation
objectives of the MCZ.5%° Where this is not possible,
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they should exercise their functions in a manner
which ‘least hinders’ those objectives. %5* According
to some commentators, this effectively allows an
authority to continue a function or activity that may
cause significant damage or deterioration to a site, if
such an approach is considered to be the option that
‘least hinders’ a site’s conservation objectives.®s2 If

a public authority considers that any of its functions
would or might significantly hinder the achievement
of the conservation objectives for an MCZ, it must
inform the appropriate statutory conservation
body,%%* which is Natural England or INCC for
offshore sites. There is no legal requirement to follow
any guidance issued by the statutory conservation
bodies, however, rather the MCAA states that the
authority should ‘have regard’ to it.ss*

There is no automatic restriction of economic or
recreational activities within MCZs.®%® Given that
social and economic factors may be taken into
account in their designation, it is arguable that they
are intended to allow sustainable development.
The MCAA lays out a process to be followed when
deciding whether to authorise activities that are
capable of affecting an MCZ.5%¢ Before granting
permission, authorities must be satisfied that there
is no ‘significant risk’ that the activity will hinder the
achievement of the site’s conservation objectives.5”
There is a public interest exemption provided in the
Act in the following circumstances: where there is no
other means of proceeding with the act, the benefit
to the public outweighs the risk of damage to the
environment and the person seeking authorization
will compensate for any damage caused by the
activity.®*® Commentators have described the

MCZ management regime as weaker than that
established for European sites, in particular the
wider discretion that public authorities have
regarding management decisions, which makes it
difficult for civil society to challenge them.®®

Activities which require a marine license, such as
oil and gas exploration, are managed through the
existing marine licensing process.*¢® The MMO is
responsible for marine licensing in English inshore
and offshore areas and for the Northern Ireland
offshore area.®¢* Licensable activities within offshore
MCZs have to comply with the Conservation of
Offshore Marine Habitats and Species Regulations
2017 (as amended).%¢2 The MCZ assessment
process is embedded in the licensing process and
the impact on sites of potential new activities are
assessed in line with legislative requirements.®*
Natural England and JNCC provide advice on the
impact of industry on nature conservation, both
within and outside MPAs.5¢4

With regard to fishing activity, the MMO is the lead
authority regarding the implementation of, and
compliance with, any measures implemented for the
management of fishing activity in the 6—12 nm zone
and offshore (12—200nm) MPAs.5¢3 Prior to Brexit,

48

fisheries in the offshore zone were managed through
the CFP.5¢¢ Within 6nm, the Inshore Fishery and
Conservation Authorities (IFCA) are responsible.?¢”
Overall responsibility for the management of
fisheries in MPAs lies with DEFRA.5¢8

Management regimes for fisheries in England are
developed after designation of an MPA following an
assessment of the compatibility of fishing activities
with the conservation objectives of the site.¢® This
separation of fisheries management from the
designation process for sites has been critiqued as
ineffective from a compliance perspective, as it can
lead affected communities to feel dissociated from
the policy origins of the management measures.®

Not all MPAs require management measures for
fishing. If the MPA fisheries assessment finds

that there is no negative impact of the fishery on
the protected features of the MPA, management
measures will not be implemented. 57* However the
site may be monitored to ensure that any changes
in site activities are captured.s” If the MPA fisheries
assessment does find negative effects, then the
next step is to identify how to avoid or mitigate the
impacts, which includes potential management
measures which are developed in consultation with
stakeholders.5” Management of fishing activity
within an MPA may apply to the entire site, or to
specific parts of the site, if this allows for the feature
to be protected and enable fishing activity, which
does not have a negative impact, to continue.’™

Within 12 nautical miles (inshore) management
measures to reduce the impact of fishing activities
within MPAs are introduced through MMO or IFCA
byelaws, which sets out the affected area within
the MPA and the fishing activity restrictions.5”® The
most restrictive level of management is the use of
byelaws to prohibit any taking of marine life from
an area (also known as no-take zones) and at the
other end of the scale, monitoring and control plans
are used where activity is occurring away from the
vulnerable feature but within the MCZ.57¢ Byelaws
can also be used to control particular types of
fishing activity throughout the region, not just within
a protected area.®””

IFCAs have been commended from a compliance
perspective as their structure incorporates a
bottom-up management approach which involves
engagement with local communities.5” They
were created in 2011 as part of a reorganisation
of inshore fisheries management in England. A
key consideration during this process was the
integration of conservation concerns.s” The ten
regional IFCAs in England are each governed

by committee.®®° Approximately half of the
committee members are appointed from the local
community for their knowledge of marine matters
(e.g. from fishing, aquaculture or marine science
backgrounds), with the remaining membership
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being composed of officers from other regulatory
bodies (MMO, the Environment Agency and Natural
England) and elected local Government Councillors
who are nominated by coastal Local Authorities
with jurisdictions relevant to the IFCA sea areas.5*
IFCAs have a wide range of powers available to
them to manage MPAs, including voluntary and
legislative measures.%®2 Voluntary agreements
(known as Codes of Conduct) can be used where
appropriate. Where all parties comply and the
conservation objectives of the site are met through
a voluntary agreement, further statutory regulation
is not usually deemed necessary.%®® While the IFCAs
provide a good example of stakeholder engagement
and the use of voluntary measures in the inshore
region, the offshore region presents complex
challenges for management such as remote, out

of sight MPAs and industry (as opposed to local)
stakeholders which are dispersed across wide
geographical areas and countries.58

There is a requirement in Section 124 MCAA 2009
on the Secretary of State to report to Parliament
every six years on the state of MPAs in England. The
appropriate statutory conservation body may be
asked to carry out monitoring for the purposes of
this report, but it is not obligatory.®® In offshore
areas, JNCC carries out monitoring of species

and seabed habitats in UK MPAs and coordinates
with the conservation bodies in each territory

with responsibility for monitoring MPAs in inshore
waters.5# JNCC uses the information gathered from
monitoring surveys to inform MPA assessments
and draw conclusions on feature condition,
whether conservation objectives are being met

and if management measures are effective.*®” The
outcomes of these assessments may result in a
conservation objective or management approach
being modified.5®8 However, due to the large scale
of the UK marine area and insufficient resources
available for direct onsite observation, it has been
pointed out that the conservation advice provided
by the INCC is largely based on “expert judgement”
given that it is impossible to monitor the condition of
every protected feature.®® The most recent Section
124 report for the period 2012—2018 concluded
that either some or all features in 29 of the 50
MCZs listed were considered to be in unfavourable
condition and it was stated explicitly that “direct
feature condition monitoring information would
increase confidence in this assessment”.**° The

UK Government’s 25-year Environment Plan states
that it plans to develop new techniques to help
with MPA management, which may include remote
sensing, earth observation satellites and the use of
autonomous vehicles.®*

SSSIs: Sites of Special Scientific Interest (SSSI) are
managed under the Wildlife and Countryside Act
1981, with improved provisions for their protection
and management provided by the Countryside and
Rights of Way Act 2000 (England and Wales).5?
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Natural England advises on the management of
proposed activities close to or inside an SSSI,

and users will need to apply to get consent for
certain activities.®** Management schemes are

not mandatory for SSSIs, %*4 however, if a user of a
SSSI applies a management scheme to conserve or
restore the area, it may receive a grant.s*®

Enforcement

Common enforcement powers®® as well as
specific powers for enforcement of nature
conservation legislation®” are provided under
the MCAA 2009. Article 140 makes it an offence
to damage the protected features of MCZs,
punishable by a fine. Article 129 states that

the MMO may make byelaws for the purpose of
furthering the conservation objectives of an MCZ
in England. These byelaws may restrict activities
in MCZs such as entry, vessel speed and/or ban
fishing.5*® Non-compliance with a bye law made
under this section is an offence,®*® punishable by
a fine.s°® The IFCAs are also empowered to issue
bye laws under the Act.s%*

According to Clark and Humphreys (2020), no
systematic assessment of fisheries enforcement
has been conducted in England since 2003,

with the authors positing that the clandestine
nature of illegal fishing activity is not well suited
to quantitative analysis.¢®2 They note that the
enforcement challenge for English MPAs is
significant given the remote location of most MPAs,
the complexity of regulations not designed with
detection of illegal activity in mind and the fact
that patrol vessels have significant sea area to
cover with limited capacity.¢®® A general review of
fisheries offences®® found that the overall number
of fisheries prosecutions in England in recent
years is relatively low and where prosecutions do
occur, fines are set at a low rate.®® There is no
central database of fisheries infringements and
therefore no database recording infringements

in MPAs.¢%¢ The authors conclude that a national
system to monitor compliance and crime
detection in English inshore MPAs is urgently
needed in order to assess the effectiveness

of current management, compliance and
enforcement.¢”

SSSIs: Natural England is empowered to take en-
forcement action in the following circumstances:®°®

e The SSSI is intentionally or recklessly damaged.

« Any of the features of special interest are
destroyed.

* The wildlife for which the site was identified is
disturbed.

 Activities requiring Natural England’s consent,
are carried out without consent.
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Skomer Island, Wales

4.1.2 Wales

Section 158 of the Government of Wales Act
2006 provides that ‘Wales’ includes the sea
adjacent to Wales as far out as 12 nautical
miles measured from coastal baselines (known
as the ‘Inshore Region’), therefore within the
Inshore Region the Welsh Parliament has
legislative competence, subject to section 108A
of this Act.®® Responsibility for Welsh offshore
waters was passed to the Welsh Government
via the Wales Act 2017 and through
amendments in the Conservation of Offshore
Habitats and Species Regulations 2017. Most
changes introduced by the Wales Act 2017
came into force on 1 April 2018.%°

Spectrum of Protection

There are 139 MPAs in Wales, covering 69%

of Welsh inshore waters and 50% of all Welsh
waters.®** The Welsh MPA network is made up of
the following designations:s*2

« 15 SACs

e 13 SPAs

« 1MCz

« 107 SSSIs

« 3 Ramsar sites

Ramsar sites, as a matter of Welsh Government
policy, are treated in the same way as if designated
under the Habitats and Birds Directives.s*?

Designation

European sites: SACs and SPAs are designated
under the Conservation of Habitats and Species
Regulations 2017 and the Conservation of
Offshore Marine Habitats and Species Regulations
2017. These regulations were amended by the
Conservation of Habitats and Species (Amendment)
(EU Exit) Regulations 2019, so that they remain
operable post Brexit.s*® This means that the

UK Government and devolved administrations
may continue to designate SACs and SPAs as a
contribution to the UK MPA network.6

MC2Zs: Section 123(2) of the Marine and Coastal
Access Act (MCAA) 2009 requires Welsh Ministers
to designate Marine Conservation Zones (MCZs)
which together with any other MCZs, Special
Areas of Conservation, Special Protection Areas
(European Marine Sites), Sites of Special Scientific
Interest and Ramsar sites form a network across
the UK marine area.s'’ Sites are selected to protect
not just the rare and threatened, but the range of
marine wildlife found in UK waters.%*® Powers to
designate derive from Section 116 of the MCAA
2009. The first MCZ in Wales was designated

in 2014 around the island of Skomer and the
Marloes Peninsula in Pembrokeshire, southwest
Wales, which had previously been the only marine
nature reserve in Wales for 24 years.*® The
Skomer MCZ contains species and habitats of
national importance, including the grey seal and
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algal communities and has byelaws which restrict
activities such as dumping and the taking, killing
or causing disturbance to wildlife, as well as speed
restrictions and specific fishery byelaws.2° The
Welsh MPA Completion project is currently seeking
to identify other possible MCZs.5%*

SSSIs: In Wales, the responsible body for the
selection and identification of SSSIs is Natural
Resources Wales (NRW).622 It chooses sites after
a detailed survey and evaluation against criteria
put forward by the INCC.¢2® SSSIs are primarily a
terrestrial designation, although they can cover
the seashore down to the lowest tide and the
seabed of estuary channels.¢?* When notifying

a new SSSI, the proposal is discussed with the
occupiers of the area, which is followed by a
formal consultation process.é?®

Management

Although the Welsh Government has overall
responsibility for ensuring Wales’s network of
MPAs is effectively managed, the delivery of
management is a shared responsibility across a
number of organisations.¢?¢ Within territorial waters,
NRW?¢27 is responsible for providing conservation
objectives and advice for Welsh SACs and SPAs.52#
NRW and Natural England work together to
provide this information for cross-border sites and
JINCC produces similar information for offshore
sites.®?® The Welsh Government is also responsible
for offshore sites since the legislative changes
mentioned above came into force in 2018.

In 2014 the Welsh Government established

the MPA Management Steering Group, which
brings together representatives from the main
management authorities in Wales and aims

to secure effective management of the MPA
network.s° In 2018 the Steering Group published
the MPA Network Management Framework for
Wales 2018—2023. This document sets out

how MPAs are currently managed as well as
future plans. It also shares its vision, goals

and principles for management of the network,
which include sustainable management,
effective leadership, participative and engaged
communities, clear governance structures

and adaptive management (which means that
management of the network will incorporate
change as new information becomes available).¢3*

With regard to activities requiring consent, the
MPA Network Management Framework states

that management authorities such as the Welsh
Government, NRW and local authorities principally
manage MPAs through the regulatory consenting
process.®*2 There are a range of mechanisms

for issuing consents for activities in the marine
environment, such as the Conservation of Habitats
and Species Regulations (2017) and the Harbours
Act (1964).6%* Many activities require a marine
licence under the Marine and Coastal Access Act
(2009). Marine licensing is carried out by NRW
with approximately 60—70 licence applications
determined annually for activities occurring within
or near to MPAs in Wales.s34

The MPA Network Management Framework is
accompanied by an Action Plan, which identifies
key management actions and is updated annually.®*®
Some examples of specified actions include a
project to reduce seabird bycatch in UK fisheries,
the development of a UK Dolphin and Harbour
Porpoise Conservation Strategy and a project to
assess and manage the impact of commercial
fishing activities on European marine sites, which
specifically investigates interactions between
species and habitats and different types of fishing
gear. ¢3¢ These actions are intended to inform the
current management approach and determine
whether future management measures are
necessary.

Management depends upon the type of
designation. Some management applies to
activities or users across the network, and some
management activity is carried out at individual
sites. €37 SSSIs are protected through working
partnerships and agreements with occupiers
that manage the sites.s*® SSSIs have a Site
Management Statement (SMS) prepared by
NRW which informs the landowner/occupier of
the aspirations for the site and information on
potentially damaging operations.®*®

Specific examples of MPA management cited by the
Welsh Government include:®4

« Working with landowners through manage-
ment agreements (e.g., SSSIs).

« Orders to control speed limits.

In 2014 the Welsh Government established the
MPA Management Steering Group, which brings
together representatives from the main management

authorities in Wales.
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The Welsh Government also cites management
activities such as targeted awareness-raising, the
control and management of invasive non-native
species and wider activities such as:

e Public education and general awareness raising
of MPAs e.g., school visits, beach cleans
and shore safaris.

* Local engagement with stakeholders on plans
and developments.

« Zoning of activities to reduce impacts.

» Provision of sighage, e.g., information boards
and exclusion notices relating to marine
protected areas.

« Assessment of local pressures.

« Working with stakeholders to tackle local issues.

* Monitoring compliance with codes of conduct. ¢+

Section 124 of the MCAA 2009 requires Welsh
Ministers to lay a report before the National
Assembly for Wales every six years to set out how
the objectives of the MPA network have been

met and identify any further steps which need to
be taken. An assessment by JNCC of the Welsh
network was completed in November 2016 and
concluded that the MPA network in Wales is

well connected with the majority of habitats and
species being represented and where possible,
replicated to provide resilience in the network. 642
However, the assessment did identify gaps in the
Welsh contribution to the ecological coherence of
the wider UK network, both inshore and offshore,
including a lack of protected habitats in deeper
waters.®*® In January 2018, NRW published
indicative site level feature condition assessments
for all inshore SACs and SPAs. ¢#* The report found
that 46% of all features are in favourable condition,
45% are in unfavourable condition and 9% are in
unknown condition.

Inits 2019 report to the Welsh Parliament, the
Welsh Government acknowledged that additional
MPAs are required to meet obligations under the
MCAA 2009 and to satisfy OSPAR commitments.®4®
It committed to working in partnership with NRW,
JNCC and stakeholders to identify additional MCZs
to address the gaps identified and consider whether
there is a need for MCZs for highly mobile species
within the MPA network.%%¢ It also promised to
develop a new marine biodiversity monitoring
programme for Wales which will build on existing
monitoring activities and cover existing MPAs and
any designated in the future.®4’

Enforcement

The enforcement provisions of the MCAA

2009 apply in Wales.®*® The MPA Network
Management Action Plan for 2020—21 contains
specific actions regarding enforcement. One
action intends to use data from existing inshore
vessel monitoring systems (VMS) when making
vulnerability assessments of protected features

to fishing.s*® Another enforcement action cited in
the current MPA Action Plan is “Operate a risk-
based approach to fisheries enforcement”.¢%° The
goal of this action, which includes enforcement
and prosecution within the Welsh zone and its
MPAs, is to operate a risk-based and intelligence-
led approach to marine enforcement, using
technological improvements, to maintain a focus
on high-risk fisheries activities. 5*

4.1.3 Northern Ireland

While nature conservation is a devolved matter,
certain parts of the Northern Ireland marine
environment remain under the legislative
competence of the UK Government, including
the foreshore and the seabed.®52 Section 20 of
the Marine Act (Northern Ireland) 2013 requires
the Department of Agriculture, Environment and
Rural Affairs (DAERA) to establish a network of
MPAs in the Northern Ireland inshore region that,
together with MPAs designated by the other UK
administrations, contributes to the conservation
and improvement of the marine environment in the
UK marine area.

Spectrum of Protection
Five MPA categories exist in Northern Ireland’s
inshore waters:

e SACs

e SPAs

« MCZs

» ASSIs - which are the equivalent of the SSSIs in
England, Scotland and Wales.

» Ramsar sites

The current network of MPAs in Northern Ireland
contains 48 sites occupying 38% of the Northern
Ireland inshore region.¢s® It should be noted that
the 48 MPAs comprise multiple designations within
the same sites. For example, Strangford Lough,
which became the first MCZ in Northern Ireland
upon enactment of the Marine Act 2013,%%is also
designated as an SAC, SPA, ASSI and Ramsar site.®%®
It is also worth highlighting the Wildlife (Northern
Ireland) Order 1985, as amended by the Wildlife
and Natural Environment Act (Northern Ireland)
2011, which contains powers for the protection of
wild animals and plants within Northern Ireland.é%¢
Schedules of listed species contain reference to
coastal and marine birds and also to seals and
cetaceans.®” A review of the Northern Ireland MPA
Strategy is currently ongoing, which will consider
inter alia, the ecological coherence of the existing
network, management options and gaps, HPMAs,
OCEMs and the possibility of including climate
considerations into MPA network design principles.

Designation

European sites: The Conservation (Natural
Habitats, etc) Regulations (Northern Ireland) 1995
(as amended) implemented the Habitats and
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I

Strangford Lough, Co. Down, Northern Ireland

Birds Directives in Northern Ireland and enables
designation of SACs and SPAs.®%® European

site protection provisions include management
schemes and byelaws and measures to give
protection to species of European importance.s%®
The Conservation Regulations were amended

by the Conservation (Natural Habitats, etc.)
(Amendment) (Northern Ireland) (EU Exit)
Regulations 2019 to ensure that they remain
operable post Brexit.s¢® There are no policy
changes, rather the changes are largely procedural
and include the transfer of functions from the
European Commission to DAERA.®¢* Existing and
future SACs and SPAs will retain their protected
status and continue to function as a part of the UK
MPA network.¢¢2

MCZs: The Marine Act (Northern Ireland) 2013
makes provisions for MCZs in Northern Irish
territorial waters. ¢¢2 The Act builds on the
provisions set out in the Marine and Coastal Access
Act 2009 and establishes a system of marine
planning in Northern Ireland’s inshore region,
streamlines the marine licensing system and
contributes to the delivery of an MPA network in
the UK marine area.®¢*

Section 13(1) states that DAERA may “by order
designate any area of sea falling within the
Northern Ireland inshore region as a marine
conservation zone” with agreement of the
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Secretary of State.®¢®* DAERA has stated that the
aim of a MCZ designation is to protect nationally
important marine habitats and species in the
inshore region as well as enabling the protection
of a wide range of marine biodiversity in Northern
Ireland’s waters including rare and threatened
habitats and species and features of particular
geological and geomorphological interest which
are considered of national importance.¢¢®

In response to the new powers to designate MCZs
under the Marine Act (Northern Ireland) 2013, the
Department of the Environment published Guidance
on selection and designation of Marine Conservation
Zones (MCZs) in the Northern Ireland inshore region,
which was used to underpin the selection and
designation of MCZs in the Northern Ireland inshore
region.®¢” It sets out the process to be followed

and how the OSPAR principles are to be applied in
relation to establishing an ecologically coherent
network of well managed MPAs.s¢®

The Guidance states that the focus is on
protecting a range of representative and
threatened, rare or declining species and habitats,
referred to collectively as Priority Marine Features
(PMF).¢¢°* Those PMFs identified as benefiting
from spatial protection in the Northern Ireland
inshore region are referred to as proposed

MCZ (pMCZ) features and underpin the initial
identification of Areas of Search.6”
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Preference will be given to the selection of MCZs
with multiple features, including those of interest
for both biodiversity and geodiversity, as these

are of high intrinsic value, but sites with single
features will also be considered to ensure adequate
representation of all features, particularly those
that are important in a Northern Ireland context.s”
It is advised that features be described in sufficient
detail to make conservation objectives and
management advice as achievable as possible.s”?

The guidelines propose a five-stage selection
process to identify and select potential sites for
designation as MCZs.67

1. Identify Area of Search.
2. Prioritise Area of Search based on quality of PMF.

3. Assess size of the area of search to ensure it is
sufficient to maintain the integrity of features
protected.

4. Assess the effectiveness of managing features
within the proposed area of search (this stage
involves considering potential management
measures needed to deliver the site objectives
and examining social cultural and economic
considerations in this context).

5. Assess ecological coherence to prioritise
between different areas based on the
contribution to the MPA network.

Section 14(7) of the Marine Act (Northern
Ireland) 2013 makes provision for the economic,
cultural and social impacts of designating a MCZ
to be taken into account when deciding which
sites to designate.¢” In particular, it states that
regard must be had to the extent to which any
licensable marine activity or fishing are likely to
be prohibited or significantly restricted within
that area if it is designated and the likely impact
on the environment if that area is not designated
as an MCZ. The Act requires that the impact of
displacement of these activities be considered
during the designation process.¢”®

The Department of the Environment confirmed in
its Guidance document that best available evidence
will be the primary consideration in the selection

of MCZs although economic, cultural and social
information will be taken into account throughout
the designation process.¢” The guidance document
also states that the Department will, where possible,
avoid designating MCZs if that would conflict with
ongoing/planned economic, cultural or social
activities and will consider suitable alternative
sites.s”” Where this is not possible, for example

due to the rarity of a feature, the aim would be

to reduce any conflict between the activity and

the conservation objectives to a minimum.¢’®

Consideration will be given to the potential of
co-locating MCZs within licensed and/or planned
activities.™

This guidance document states that MCZs will
form the main elements of the Northern Ireland
MPA network and will be used to protect those
features that cannot be protected under existing
designations.®® While the Northern Ireland Marine
Act 2013 allows for overlap of sites designated
under different legislation, the Department intends
MCZs to complement existing European sites.¢%*

During the MCZ designation process in Northern
Ireland, after a number of stakeholder workshops
and data collation, MCZ proposals were subject

to public consultation®®2 before being designated.¢®*
Stakeholders from all marine sectors were involved
including angling, fishing, renewable energy, ports
and harbours, and environmental groups.s&*

ASSIs: Areas of Special Scientific Interest (ASSIs)
are designated under the Environment (Northern
Ireland) Order 2002 for nationally important
habitats and species.¢®® Many are in coastal areas
and have marine features. Some ASSIs are also
subject to other designations, for example, they
can also be part of the Natura 2000 network.%8¢

Management
Within territorial waters, DAERA is responsible for
MPAs. 87

MCZs: After designation, MCZs are actively
managed in consultation with other Departments
and stakeholders to achieve the site’s conservation
objectives.s®® The Department of the Environment
describes conservation objectives act as the starting
point for developing management and monitoring
progress.s®® The Guidance document describes a
conservation objective as “a statement describing
the desired ecological/ geological state (quality) of
a feature (habitat, species or geological) for which

a MCZ is designated.”#*® Favourable condition

is the overall aim. ¢°* The conservation objective
establishes whether the feature meets the desired
state and should be maintained or falls below it and
should be recovered to favourable condition. 2 The
Guidance recommends that conservation objectives
should specify, where possible, the timeframe by
which they will be achieved. =

There is a presumption of sustainable use within

a MCZ so long as the conservation objectives of

a site can be furthered or least hindered.¢** Only
activities adversely affecting the condition of a
feature will be managed to ensure the conservation
objectives are met.*®

The Guidance document emphasises the
important role of stakeholders in influencing site
management.®® It has stated that it will work with
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stakeholders when developing recommendations
about any management actions®” and is open to a
range of management options including the use of
voluntary options.®%

Management measures are to be determined
on a site-specific basis. There are three levels of
management available:¢*?

» The removal of pressure: This entails manage-
ment measures which prohibit activities in an
MCZ, which may be through voluntary or regula-
tory mechanisms. This level of management is for
situations where the vulnerability of the site is
considered to be moderate to high.

e The reduction or limiting of pressures: In this
instance, activities are allowed within the MCZ
but they are subject to certain management
measures for example such as gear restrictions
and seasonal closures. This level of management
is for situations where the vulnerability of the site
is considered to be low.

» No additional management is required: No
restrictions are put in place other than general
regulations (quotas, technical measures, etc.)
that are not site specific.

DAERA will monitor the condition of each MCZ to
determine whether the conservation objectives
for the designated features are being achieved. 7°°
Monitoring and surveillance reporting activities
are coordinated by the UK Marine Monitoring and
Assessment Strategy (UKMMAS).7*

Section 21 of the Marine Act (Northern Ireland) 2013
requires DAERA to report to the Northern Ireland
Assembly on the Northern Irish MPA network. The
report must contain the following:

» Information on MCZs designated,

* On the extent to which the aims of the Northern
Irish inshore MPA network have been achieved,
and

« Any further steps required in order to realise
these aims.

The first report submitted to the Northern Ireland
Assembly was in 2018 and covers the period
2013—2018. Based on monitoring work carried

out by INCC, it concluded that the MPA network in
Northern Ireland was close to reaching ecological
coherence.”™2 In terms of gaps identified in the
network, a small number of features did not meet
the range of benchmarks set by the network
criteria. The report determined that this was

likely related to issues of replication and the
amount of habitat afforded protection, rather
than representation in the MPA network.”3 At a
biogeographic scale, some gaps remain in the
wider MPA network for the area of broad-scale
habitats protected and the representativity and
replication of several PMF/proposed MCZ habitats
and species in MPAs. 74 Given that designation
was completed in 2016, detailed site condition
assessments were not available for this report.”°®
In the meantime, DAERA is focused on developing
and implementing management plans. 7°¢

ASSIs: In Northern Ireland, if a user wishes to carry
on an activity within an ASSI, they must apply to
DAERA’s Natural Environment Division who may
grant consent if the activity is unlikely to cause
adverse damage to the designated site.”” If there

is a chance that the proposed activity may affect
marine features of the coastal ASSIs, then DAERA
Marine & Fisheries Division will be consulted.”®

Enforcement

The 2013 Act contains provisions which extend the
‘common enforcement powers’ in the Marine and
Coastal Access Act 2009 to all designated MCZs.™°

Under the 2013 Act, public authorities have a

duty, when carrying out their functions and when
permitting others to carry out regulated activities in
relation to MCZs, to ensure that such activities are
undertaken in a way that furthers the conservation
objectives of a site, or where this is not possible
least hinders the achievement of these objectives.”°
In the event of failure to do so, a public authority
may be challenged by way of judicial review.”*

All licensable activities are subject to appropriate
regulatory regimes,”?2 which according to the
Department of Environment, complement the
marine nature conservation regime.”?

Byelaws (including emergency byelaws) can
be used for unregulated activities until specific
management measures are in place.”*

In Northern Ireland, if a user wishes to carry on an
activity within an ASSI, they must apply to DAERA’s
Natural Environment Division who may grant consent
if the activity is unlikely to cause adverse damage.
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The Department also has powers to make interim
byelaws for protecting a feature(s) in an area if
the Department considers there may be reasons
to designate the area as an MCZ and there is an
urgent need to protect the feature.”s

Section 33 of the Act provides for a general offence
of damaging the protected features of an MCZ,
punishable by a fine.”¢ This provides additional
protection in cases where byelaws may not be
adequate to control activities that risk serious
damage to, or complete loss of, a feature.™”

4.1.4 Scotland

Spectrum of Protection

The Scottish MPA network covers approximately
37% of its sea area”® and consists of a broad
range of MPA categories, designated under
various legislative frameworks. In addition to
SACs, SPAs, SSSIs, Ramsar sites and Nature
Conservation MPAs (Scottish equivalent of an
MCZ), the Scottish network also includes Other
Area Based Measures,”® Historic MPAs designed
to protect sites of historical importance around
the Scottish coast??® and a Demonstration and
Research MPA.72* Lamlash Bay, which is home to
one of the largest areas of maerl beds in Scotland,
was the first No Take Zone created in Scotland

in 2008 (and the second in the UK) as part of a
successful community led initiative.”? While small
in size (2.67km?) it had a significant influence on

UK marine protection and now forms part of a larger
MPA (greater than 250km?) around the south of
Arran, designated in 2016.722 While most European
States have been critiqued for clustering MPAs in
inshore waters and not having enough in offshore
waters, Scotland has been the exception with 36%
of offshore waters protected.”* 41% of Scottish
inshore waters are protected.”?®

The Scottish MPA network was developed using

a feature-based approach to site selection,
whereby MPA sites were selected based on
Priority Marine Features (PMFs) in line with
OSPAR principles.”¢ Hopkins et al have described
the implementation of the Scottish MPA network
as a complex process requiring the consideration
of stakeholder values and perceptions, scientific
evidence and political factors.”’

Designation

European sites: The Habitats Directive was
transposed into law in Scotland by the Conservation
(Natural Habitats, &c.) Regulations 1994 (as
amended)”?® and the Offshore Marine Conservation
(Natural Habitats &c.) Regulations 2007 (as
amended).” The Birds Directive was transposed
largely through the Wildlife and Countryside Act
1981 (as amended by the Nature Conservation
(Scotland) Act 2004) and also by elements of the
Habitats Regulations.”® In relation to the effect of
Brexit on existing Natura 2000 sites, the Scottish
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Parliament recently amended these Regulations

in 2019 to ensure that Scotland will continue to
apply the requirements of the Habitats and Birds
Directives to how Natura sites are designated and
protected.”* Natura sites will become known as
European sites.”2 NatureScot takes the lead in
providing scientific advice to Scottish Ministers on
the selection of sites within territorial waters, while
JNCC fulfils this role in offshore waters.”23

Nature Conservation MPAs: Under Section 67

of the Marine (Scotland) Act 2010,7** Scottish
Ministers have the power to designate MPAs in
territorial waters.”® Three categories of MPA

may be designated under this section: Nature
Conservation MPA, Demonstration and Research
MPA and Historic MPA. Section 116 of the UK
Marine and Coastal Access Act 2009, which deals
with designation of MCZs, gives Scottish Ministers
powers to designate MPAs in offshore waters. MCZs
are referred to as Nature Conservation MPAs (NC
MPAs) in Scotland.”¢

Sites are identified by Marine Scotland in
partnership with NatureScot™” (previously Scottish
Natural Heritage), JNCC, Historic Environment
Scotland, and the Scotland Environmental
Protection Agency.”® JNCC is responsible

for identifying and recommending Nature
Conservation MPAs in Scottish offshore waters.”®®

JNCC and NatureScot apply Site Selection
Guidelines to identify NC MPAs.”° The first stage of
the Nature Conservation MPA designation process
is to identify search locations containing features
considered to be of conservation value at either a
national or international level.”* Key stakeholders
are involved with the development of initial
proposals.”2 Scientific advice is provided by Marine
Scotland (informed by NatureScot and JNCC) and
then considered by Scottish Ministers who select
sites to progress to public consultation.”® The
consultation responses are analysed by NatureScot
and JNCC, who provide post-consultation advice to
Marine Scotland and the Ministers who decide on
the final sites to be designated. 744

The Marine (Scotland) Act 2010 contains powers
which enable Ministers to designate urgent MPAs
if necessary.”® These powers have been used
twice so far. The first was to protect flame bed
shells in Loch Carron in 2017 and the second
was designated in March 2021 to protect the
critically endangered flapper skate within the
Inner Sound of Skye.”¢ Management measures
prohibiting a number of activities such as
fishing, diving and construction within the site
will initially last for a period of 12 months and if
after this time permanent protection is deemed
necessary, then a full stakeholder engagement
process, public consultation and impact
assessment will be undertaken.”?
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SSSIs: In Scotland, the SSSIs are a statutory
designation made by NatureScot (Scottish Natural
Heritage) under the Nature Conservation (Scotland)
Act 2004.748 SSSIs with marine components include
land and foreshore generally only down to the mean
low water spring tide level.”® Sites are chosen
carefully after a detailed survey and evaluation
against the JNCC criteria using the Guidelines for
the selection of biological SSSIs.”s°

Management

The need for management is determined on the
basis of the features present, the risk that each
activity may have for the MPA and the achievement
of conservation objectives.” Only activities
considered to have a negative impact will require
management and stakeholders can be engaged in
the development of management options.”?

Nature conservation MPAs: All public authorities
must exercise their functions in a way which
furthers the conservation objectives of a NC

MPA, or if this is not possible act in a manner

that least hinders their achievement.” Every NC
MPA shall have a management plan, to further

the achievement of the conservation objectives,
with Marine Scotland having responsibility for

its development and implementation, unless a
marine management scheme or other form of local
agreement is established.”* More detailed formal
marine management schemes may be developed
where there are multiple interests and/or complex
management issues. These can be developed by any
public authority subject to approval from Scottish
Ministers.”® For example, in Scotland, management
schemes have been developed for Natura 2000
marine sites in busy areas, such as estuaries.”®
According to the most recent report by the Scottish
Government on its MPA network, no management
schemes have yet been established for MPAs
designated under the Marine (Scotland) Act 2010.7%7

Within territorial waters, Marine Conservation
Orders (MCOs) may be made by Scottish Ministers
to regulate activities that take place within a
designated MPA, which may prohibit or restrict
certain activities, may cover certain parts of an
MPA, be seasonal or prescribe certain ways of
carrying out an activity. 7°® Ministers must consult
on proposals before making any MCO and assess
and minimise the impact of any prohibition
imposed by an MCO on socio-economic interests,
the environmental impact within the MPA and any
displacement effect caused by relocation of the
prohibited activity.”®® Permits can be issued by
Scottish Ministers carry out otherwise prohibited
activities.”s® If necessary, there is an option to
issue an interim urgent MCO which means that no
consultation is required.”*

Within territorial waters, NatureScot is responsible for
advising on management measures and conservation
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objectives for MPAs, and monitors European sites
and SSSIs.7¢2 Offshore, Marine Scotland”? is the
lead authority regarding the implementation of, and
compliance with, any measures implemented for
the management of fishing activity.”* The potential
impacts of licensed activities are assessed through
the Environmental Impact Assessment process, on
a case-by-case basis.”® The Scottish Government
states that the potential impact of activities that
require consent is taken into account for all MPAs
before they are designated, given that it is the
responsibility of all public authorities to ensure
MPAs are not placed at risk via their decision
making.”¢ It acknowledges that this location specific
approach does not work for fisheries however, given
that licences are issued for activity on a broader
geographic scale.”” Therefore specific fisheries
management measures can be implemented in
MPAs via MCOs and Inshore Fisheries Orders.”® As
of early 2018, all offshore MPAs in Scotland and
37% of inshore MPAs remain without fisheries
management.”® No new fisheries management
measures have been implemented since 2018 but
remain under development for both inshore and
offshore MPAs.”°

Marine Scotland developed a Scottish MPA monitoring
strategy, which was published in 2017, setting out the
Scottish Government’s approach to monitoring the
Scottish MPA network. 77* The Strategy encompasses
NC MPAs, SACs, SPAs, Ramsar sites, SSSIs and other
area based measures but not Historic MPAs and
Demonstration and Research MPAs.”2

The Strategy identifies four types of MPA-related
feature monitoring: 77

* Monitoring to determine the continued presence
of a feature in a site.

« Monitoring designed to assess the condition of a
protected feature at a site.

« Monitoring or analyses undertaken to explore
pressure-state relationships.

« Monitoring or analyses undertaken to explore
the effectiveness of MPA
management measures.

Where possible, monitoring should cover the
pressures exerted on MPA features together with
monitoring the change in status of features over

time, to determine whether current management is
effective.” Monitoring of the Scottish MPA network
includes collaboration with other stakeholders and
citizen science.”® For example, a recent project
engaged the fishing industry in the surveying and
monitoring of seabed habitats and Priority Marine
Features located within the Scottish MPA network
and adjacent waters.””¢

Scotland reports to Parliament every six years on
the state of MPAs in accordance with the Marine
(Scotland) Act 2010777 and MCAA 2009.778 Tt
submitted its most recent report in December
2018 and found that 9 MPAs had achieved their
conservation objectives, while 15 had partially
achieved them. 77 There was not sufficient data to
assess the others.

SSSIs: NatureScot establishes management
processes and grants permission for operations
requiring consent that are proposed to be
carried out within sites”° and is responsible for
monitoring SSSIs.78*

Enforcement

Marine Scotland Compliance is responsible for
enforcing compliance with MPA management
measures and for monitoring activity across

the MPA network.”® They use a risk-based
approach which assesses the likelihood of a breach
or lack of compliance and the resulting likely level
of impact.”2 A risk rating is then assigned for MPAs,
which is used to determine the level of resources
allocated to monitor fishing vessel activities within
or around the MPAs.”4 Enforcement activities
include intelligence gathering through Marine
Scotland Coastal Fisheries Offices and from the
public, remote tracking of seagoing vessels;

and routine patrols. 785 A 2016 MPA monitoring
report by Marine Scotland found that breaches

of compliance with MPA management measures
were not common, despite risks being assessed

as high.”®¢ However, informants interviewed as

part of this research questioned this finding based
on their perception that the Scottish Government
had insufficient technology to monitor vessel
activity around MPAs.”” Recent footage obtained
by environmental campaigners in Scotland has
provided evidence of damage to protected features
caused by scallop dredging in the Small Isles MPA,
an activity which is legally permitted inside the
MPA.”8 The Scottish government responded by
stating that it will deliver fisheries management

Marine Scotland Compliance is responsible for

enforcing compliance with MPA management measures

and for monitoring activity across the MPA network.
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measures by 2024 and is committed to increasing
protection via the use of HPMAs in 10% of Scottish
waters by 2026.78°

The 2010 Act contains provisions conferring
common enforcement powers for the enforcement
of marine protection and nature conservation
legislation in the Scottish marine area. 7°° Several
specific offences are provided for in the 2010

Act. It is an offence to intentionally or recklessly
damage the protected features of a NC MPA7* and
a historic MPA.”?2 Failure to comply with a MCO is
also an offence. 7*®

4.2 FRANCE

Under the Marine Strategy Framework Directive
(MSFD), France, the Republic of Ireland, and

the UK are required to work together to ensure
coordinated development of marine strategies

in the Celtic Seas, a subregion of the Northeast
Atlantic Ocean.”* The Celtic Seas subregion is
made up of the full EEZ of Ireland, a portion of the
French EEZ (7%) and a portion of the UK EEZ.75
Foster et al (2017) carried out the first assessment
of the ecological coherence of the MPA network

in the Celtic Seas and concluded that a number

of gaps remain, in particular a lack of MPAs in
offshore and deeper areas. The MPA network in
these seas is mostly made up of Natura sites as
well as UK and French national designations.”®
While it is accepted that these States need to
cooperate to protect the marine environment

in their shared seas, the planning processes,
conservation objectives and management
approaches for MPAs still differ in each country.
There have been calls for more progress towards
transboundary agreements and coordination of
the MPA designation processes in order to connect
and protect marine biodiversity in shared marine
areas.”” Regional approaches at the supranational
level, such as the EU and OSPAR, have a key role
to play in harmonization of such policies. France,
the UK and the Republic of Ireland are all parties
to OSPAR.”® With the withdrawal of the UK from
the European Union and the uncertain future of
European derived conservation laws in the UK,
OSPAR may become an increasingly important
vehicle for regional cooperation to protect the
marine environment in this region.

Spectrum of Protection

Including its overseas territories, France has the
second largest maritime area in the world, covering
more than 10 million square kilometres.”® In
2009, France adopted the ‘Grenelle de la mer’
law, which aimed to designate 20% of French
waters as MPAs by 2020.8%° As of 2022, 32.5%
of French waters (including overseas territories)
are currently protected by MPAs.8° In January
2021, the French Government launched a new
National Strategy for Protected Areas for the
period 2020—2030, covering both terrestrial and

maritime areas, where, in line with international
developments, it committed to protecting 30%

of national territory (land and sea) by 2022, of
which 10% will be highly protected, with the

aim to have these areas effectively managed by
2030.8°2 The strategy defines a highly protected
area as “a geographic zone in which human
caused pressures compromising the conservation
of protected ecological features are removed or
significantly limited, and subject to an effective
management, through a protection regime or
specific regulation.”®°® Highly protected areas must
meet the following criteria:®°*

» Protect ‘priority’ ecological features.

« Are primarily put in place within an existing
MPA.

» Regulate activities to reduce or remove princi-
pal pressures on the ecological features requir-
ing a high level of protection.

» Supported by a management plan, prepared by
the MPA’s governing authority, which defines
conservation objectives, and a system to evalu-
ate management efficiency.

» Has a system for monitoring activities.

Highly protected areas were defined in law in
2022.2%5 France is known for its wide variety of tools
for the protection of natural areas, which may be
established and managed by various stakeholders
and different Government levels.®°¢ The French
Environment Code recognizes 15 different types
of MPA, the majority of which allow sustainable
use.®” Some categories apply specifically to the
marine environment while others can be used
independently of the type of area.°® The Law of
14 April 2006 on national parks, marine protected
areas and regional natural parks provides for the
following six categories: #°°

National Parks with a marine component. The
objective of this category is to protect large
ecosystems, as well as cultural heritage and
landscapes.®* National parks seek to maintain a
delicate balance between biodiversity protection
and sustainable development via the use of a zoning
process.®* Sites are divided into two components, a

‘core zone’ and a ‘partnership area’.?*? A Core Zone

is an area of strict protection, of scientific reference,
and of national and international importance.®*?
Strict nature reserves may be established within the
core zone.®** These are not to be confused with the
separate MPA category of Nature Reserve; they are
simply a particular area within the national park with
specific aims and protection measures; they have no
specific legal status.®*5A Partnership Area is an area
that allows sustainable development, and acts as a
buffer to the core zone.®*¢
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Nature Reserves with a marine component.
This is a broad category where the goal is

to provide long-term protection for unique,
functional and ecologically representative
habitats, as well as species of exceptional
heritage value.®*” Its regulation takes the local
context into account.®*® To date the use of
this category has been limited in the marine
environment but the Government intends
to increase their number as part of the new
National Strategy for Protected Areas 2030,
given they offer a high level of protection.®®

Biotope Protection Orders with a marine
component. The purpose of this category is to
conserve habitats of protected species such
as feeding, resting or breeding sites, as well
as sites deemed critical for the survival of key
protected species.®?°

Marine Nature Parks are a new category

of MPA created by the 2006 law in order to
respond to the need for specific protection of
the marine environment.®2* Marine parks aim to
balance protection of natural resources with the
development of activities that depend on it.822
In contrast to other MPA categories, no specific
criteria are specified for establishment.®22 The
Iroise Marine Nature Park was the first such
park to be created in 2007 and is located in the
Celtic Sea.®?* Its designation decree provides

an insight into the kind of criteria required

for the establishment of a marine park: the
presence of a unique character deriving from
exceptional, rare or important elements, such

as the occurrence of rare species of national and
European importance; exceptional productivity
of the marine environment; outstanding habitat
diversity or the exceptional nature of particular
habitats.®2® France now has nine marine parks.®2¢

Natura 2000 marine sites. In France, Natura 2000
sites cover 35% of its EEZ.8%7

Public maritime spaces coming under the Coastal
and Lake Shore Conservation Authority.®2®

A 2011 decree added the following nine categories,
principally to reflect existing international
obligations:#?°

» UNESCO World Heritage sites having a marine
part.

» National biosphere reserves having a marine part.

* Ramsar sites with a marine element.

« MPAs under the Barcelona Convention.

* MPAs under the OSPAR Convention.

» MPAs under the Cartagena convention.

* MPAs under the Nairobi Convention.

* MPAs under the Antarctic Treaty.

» Marine elements of national hunting and
wildlife reserves.
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Designation

In the French maritime domain, the State has
overall responsibility for designating different
categories of MPAs 83°

National Parks are designated by a decree signed
by the Prime Minister after consultation with the
Conseil d’Etat, the highest administrative Court in
France, which has a role in advising the Government
on draft laws and certain decrees.®* They may be
established on State owned or private land.®*? The
signing of the decree follows a consultation phase
where the opinion of municipalities likely to be
included in the park’s core area is sought as well as
a broader public consultation.®** While this process
enables landowners to express their opinions, their
agreement is not mandatory for the park’s creation.®*
Specific regulations can be directly stipulated in the
legal text for designation, especially for the core
area which requires stricter protection measures.3®
Regulations may differ between the core and
partnership areas. In general, human activities are
very limited or restricted in the core area.®*¢

Nature reserves: Many factors are taken into account
for designation, such as the preservation of animal

or plant species that are endangered in all parts of
the national territory, the protection of outstanding
biotopes and geological formations.®” They may be
established on public or private property.®*® Nature
reserves are designated by ministerial decree or
where the owner is not in agreement, a decree

issued after mandatory consultation with the Conseil
d’Etat.®* Decrees may include the establishment of

a buffer zone.®*® The designation document specifies
the applicable protection and management measures,
and may also set up a specific regime or prohibit
damaging activities.®4

Marine parks are designated, and their boundaries
set by decree after a public consultation with
concerned local communities.®*? The designating
order does not contain any specific provision limiting
or banning activities within that area.®* This is up to
the Management Board who proposes regulations in
a collaborative process with stakeholders.®** Zoning
does not occur during the designation process; rather
the management plan defines a variety of zones and
specifies the uses permitted therein.®®

Biotope Protection Order: The State designates
Biotope Protection Orders, which come under
the responsibility of the Prefect of the concerned
region.®*¢ The Biotope Protection Order can
regulate activities that may have a negative
impact on biotope conservation and also provide
for ecological restoration measures.®¥” They may
be issued on public or private land.?*® While this
category was previously not subject to a public
consultation process, this has now changed and
technical advice issued in 2020 states that local
consultations are obligatory.®+®
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Natura 2000 sites are designated by Ministerial
Order. A section of the Environment Code

is dedicated to Natura sites and sets out a
general framework for their designation and
management.8s°®

Management

The 2006 law created a National Agency for MPAs,
“Agence des aires marines protégées” which

was responsible for the management of MPAs
between 2006 to 2016.%%* Under a new 2016

law for the “Reclaiming of Biodiversity, Nature
and Landscapes,”®%2 which aimed to respond to
biodiversity challenges and consolidate the law in
this area, the MPA Agency was subsumed under a
newly created Agency for Biodiversity, along with
several other public bodies. This Agency has now
been taken over by the recently created French
Biodiversity Office (FBO),#® which is a public body
dedicated to safeguarding biodiversity. The FBO
had a budget of 433 million euros in 2020.8%* The
FBO directly manages most MPAs while some

are managed by other public bodies, collectives,
federations and associations. 8%

The French system for MPA management has as

its basis, the National Strategy for MPAs,®%¢ which

is integrated with the National Strategy for the

Seas and Coasts,®’ thus providing a good example

of coherence between conservation policies and
maritime spatial planning (MSP).8%8 The French
Government also decided to implement the MSFD
and the MSP Directives simultaneously in order to
have a joint approach.®®® In its 2021 National Strategy
for Protected Areas, the Government highlighted four
areas where it wished to strengthen management:2¢°

« Management planning and evaluation of results.

» Management stewardship: governance, consul-
tation methods, project development, financing.

» The socio-economic context, accompanying
uses and interaction with other public policies.

» Adaptation of protected area management to
climate change.

In France, a dedicated manager is assigned for
every marine site and can be from an NGO, or
directly from the responsible State Agency (e.g.,
French Biodiversity Office).8¢* The State plays a
major role in management via Maritime Prefects
(central Government representatives), who have
ultimate authority.®¢2 Regional and Department
Prefects also have regulatory powers relating to
several activities, including fishing and activities
affecting the seabed. 22

National Parks: The designation decree
establishes the administrative public entity in
charge of park management.®¢* Each park has
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a management board and a director.®® The
management board includes representatives

of the central Government, the regional or local
Governments and members chosen for their
national or local relevance (e.g. landowners,
residents, environmental NGO representatives

or sectoral representatives).8% The management
board is assisted by a scientific committee and an
economic, social and cultural committee.?¢” The
main management document is the National Park
Charter, which establishes a partnership between
State and local stakeholders for a minimum of

15 years.®¢® This charter has been described as a
major innovation in national park reform, which
aims to achieve greater local involvement.®¢® For
the core area, this document establishes the
conservation objectives for the natural and cultural
heritage of the area, and for the partnership

area, it sets out guidelines for conservation and
sustainable development.”°

Nature reserves: Management plans are mandatory
for each nature reserve in France, which must be
drafted by the manager of the reserve no later

than three years after designation.®”* It defines

the conservation, maintenance or restoration
measures required. Activities that may affect

the environmental integrity of the reserve are
prohibited.®”2 The plan must be approved by the
relevant Prefectures (representatives of central
Government in the area), taking into consideration
the recommendations of the advisory committee
and scientific advice for the particular area.®” The
advisory committee is composed of representatives
of civil society, local authorities and representatives
of registered organisations and its main task is to
advise on the implementation of the management
plan. The management of a nature reserve can be
entrusted to public entities, public interest groups,
conservation NGOs, owners of protected land

or to local Government.®” The Prefect appoints

the manager.t” Each nature reserve must have

a scientific council whose function is to conduct
scientific studies in order to ensure conservation and
protection of natural habitats.®” The management
plan is adopted for a five-year period after which it
can be reviewed and if necessary amended.®””

Marine Parks: The French Biodiversity Agency is in
charge of management.®”® Each marine park has a
management board which develops a management
plan determining protection measures,®”® which is
accompanied by an action plan for implementation,
monitoring and evaluation of the management
plan.28® The management plan is reviewed every
15 years.®#? The management board consists

of local Government representatives, the
management body of any adjacent MPA, sectoral
representatives, user organizations, NGOs and
qualified individuals.®#2 The idea is to ensure

all relevant stakeholders are represented while
minimising the State’s involvement.283

The Iroise Marine Nature Park provides an example
of a large MPA with sub zones within its boundaries
to address different issues in different areas. Its
management approach has been cited as a good
example of MPA governance given its level of
stakeholder engagement.®®* The Management
Board decides on the management priorities

for each sub-zone of the Park and carries out a
participative mapping process, akin to MSP at a
local scale.®®® The Park achieved IUCN Green List
status in 2014.88¢

Biotope Protection Orders: The Environment Code
does not provide for management measures or a
management board for this category of MPA.2¢7 In
practice, Prefects set up monitoring committees
made up of regional representatives of the Ministry for
Environment, NGOs and local authorities.2 However,
recent technical guidance issued in 2020 states that
in order to facilitate dialogue between concerned
stakeholders, an advisory body can be put in place,
with its mission and composition defined by the
Prefect.®®® However the Prefect may not delegate any
power to this body.2*°

Natura sites: The management of Natura 2000 sites
is defined by the Environmental Code which specifies
different types of management measures that may

be applied to conserve the habitats and species of
community interest present at each site. #* France
opted for a contractual approach to management of
Natura sites.??2 A document of objectives (equivalent
to a management plan) is established for each site,
which provides management guidelines, conservation
or restoration measures, mode of implementation and
financial support measures.®?? Stakeholders (such

as local Government, landowner representatives,
commercial and other users of the site) are involved

in defining the document of objectives, however

the ultimate responsibility for the Natura 2000 site
management plan is with the Prefecture.®** A recent
study by Oceana (2020) found that not all Natura sites
in France have management plans.*®

Voluntary conservation measures may also be used
in France, which include contracts and charters.
The contracts are agreed between the State and
various local organisations (often local authorities,
stakeholder organisations and NGOs) and bring
financial support to enforce measures or actions
needed to achieve the conservation objectives of
the site.®? A charter is a document that is drawn up
containing all the undertakings and recommendations
that may apply to the site; signing it indicates a
voluntary commitment to respect the conservation
objectives of the site.®*”

Enforcement

Offences carried out in national parks, nature reserves,
protected biotopes, natural marine parks and the
public maritime spaces coming under the Coastal

and Lake Shore Conservation Authority are subject to
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criminal law and special policing established under
the Environmental Code.®® Certain offences fall within
the jurisdiction of the administrative courts.®*®

Under the MSFD, France reported management
measures aimed at reducing pressures in MPAs. The
activities targeted are fisheries and, particularly in the
Mediterranean, recreational activities.?®® For example,
to reduce pressure on overexploited fish stocks,
France has introduced targeted temporal/spatial
restrictions or bans.®** It has also restricted the

use of certain fishing techniques in order to reduce
bycatch.??2 France has also reported measures that
target destructive fishing practices (trawling), within
and outside spatially protected areas®®® and measures
to prevent seabed damage which may occur through
recreational activities, such as the anchoring of
recreational boats or recreational fishing.?°*

In their study of the Celtic Seas MPA network, Foster
et al (2017) noted that protection is not spread
evenly throughout the four MSFD marine regions that
France’s waters fall within.?®® In 2018, the European
Commission critiqued France’s MPA network in the
following way:®°¢

« Its MPAs do not always provide clear and specific
information on management efforts in place (or to
be implemented in the future).

» Information gaps include the representation of
species and habitats within MPAs, the size, num-

ber, and location of MPAs and the conservation
objectives of the MPAs.

» The results of impact assessments for new mea-
sures do not explain to what extent the relevant
pressure will be addressed.

» France should provide better information on exist-
ing MPAs and the level of protection they provide
for fish (commercial and non-commercial), in rela-
tion to where fish species occur within territorial
waters, and how they are protected.

A recent Oceana report (2020) revealed that France
is one of the EU Member States with highest numbers
of fished MPA sites (154 MPAs)?°7 and also faces
significant seabed threats (in 120 MPAs).?°¢ In its
2021 National Strategy for Protected Areas, the
Government states that it will take a two-pronged
approach to monitoring and enforcement based

on the category of MPA and the type of territory

being protected; for example regard will be had to
difficulty in site access and those sites facing multiple
pressures.®®® Priority will be given to highly protected
areas and Natura 2000 sites where emphasis should
be placed on compliance with requirements resulting
from environmental impact assessments and
strengthening the regulation of human activities.?*®
The use of maritime monitoring and enforcement
means at the disposal of the State will be increased.®**

Management plans are mandatory for each nature
reserve in France, which must be drafted by the manager
of the reserve no later than three years after designation.
It defines the conservation, maintenance or restoration

measures required.
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5

Spectrum of Protection

» Targets agreed at international and European level

require 30% of Irish waters to be protected by
2030, with 10% under strict protection. This is the
minimum the Government should be aiming for,
with an emphasis on areas under strict protection.
Under the EU Biodiversity Strategy for 2030, Mem-
ber States have until the end of 2023 to demon-
strate progress in legally designating new protect-
ed areas and integrating ecological corridors.

In order to enable the formation of a network

of MPAs in accordance with international and
European legal requirements, a diversity of MPA
types should be made available under legislation,
which would include options for single and multiple
use MPAs, MPAs of different sizes, including large
reserves, and different levels of protection (e.g., no
take MPAs, highly protected MPAs and MPAs which
permit sustainable use).

New legislation should contain clear definitions
of all types of MPAs which may be designated
in Ireland.

Provision should be made for the establishment of
ecological corridors between MPAs, where neces-
sary for the maintenance of ecological connectivity,
and coherence of the network.

Provision should also be made for the establish-
ment of transboundary MPAs between Ireland and
neighbouring jurisdictions for the purposes of pro-
tecting ecological connectivity, and to contribute to
MPA networks at a wider regional scale.

‘Other effective area-based conservation measures’
(OECMs) may be integrated into the MPA network
to complement and contribute to the coherence
and connectivity of the network but should be
defined clearly in legislation and explicitly distin-
guished from MPAs. Caution should be exercised

EXPANDING IRELAND’S MARINE PROTECTED AREAS—A LEGAL HANDBOOK

64

Recommendations

given that OECMs are a relatively recent concept
and were only defined by the CBD in 2018. EU
guidance was issued in 2022 stating that OECMs
may only count as MPAs if they meet certain crite-
ria, including long term conservation goals.

Size matters. While smaller sites may be
suitable for conservation of single features or
vulnerable habitats, larger scale MPAs have the
potential to protect entire ecosystems, partic-
ularly offshore habitats, such as the deep sea,
seamounts, and pelagic realms. Wider ecosys-
tem protection builds ecosystem resilience and
thus helps to mitigate against the effects of
climate change.

Dynamic or mobile MPAs, which have boundaries
that vary across space and time, can be more
effective than static MPAs at protecting dynamic
habitats and species with changing distributions,
either due to their migratory nature and/or the
impact of climate change.

Provision should be made for the designation of
urgent MPAs’, where a feature is at serious risk,
which would enable the immediate application of
management measures for a temporary period.
If after the initial period, permanent protection

is deemed necessary, then a full stakeholder
engagement process and public consultation
exercise can be carried out.

‘

Designation

MPAs should be designed and designated based
on best available science and ecosystem-based,
precautionary approaches.

Key areas of importance for biodiversity should
be protected as a priority.

Given that MPAs are a proven tool to bolster resil-
ience of the oceans to climate change and absorb

RECOMMENDATIONS

carbon emissions, ‘blue carbon habitats’ should
be identified as priority areas for protection.

» A ‘whole site’ approach is recommended for

MPAs of greatest biodiversity interest, which
recognises the interdependence of many spe-
cies and habitats and as a result extends protec-
tion to the wider ecosystem within a protected
area. Such an approach may entail management
measures which apply across the whole site.

Ecological connectivity needs to be integrated
into the design and management of Ireland’s
MPA network. This would entail providing

a legal basis enabling authorities to design
integrated networks of MPAs whose locations,
size and shape are informed by patterns of
ecological connectivity. Linkages between
marine ecosystems and the dependence of
some species and habitats on processes that
occur outside the MPA, should be considered
during the design of an MPA network. This

is particularly important for highly mobile
species, such as certain birds, mammals, and
fish, to safeguard critical stages and areas of
their life cycle (such as breeding, nursery and
feeding areas).

The majority of MPA sites in Ireland remain
coastal. More designations are needed in offshore
areas and for deep sea ecosystems.

Industrial scale activities (e.g., industrial fishing,
mining, energy extraction) are not compatible
with MPAs and should be prohibited.

Account should also be taken of anthropogenic
activities occurring outside or near an MPA which
may adversely impact the site.

Fisheries management should be included in the
designation process to improve compliance.

Management
» All MPAs need a management plan, which should

be created as part of the designation process, or
as soon as practicable thereafter.

Management should be transparent and inclusive.
Along with a diversity of MPA types, a diversity

of stakeholder inclusive management options
should be made available (e.g., State managed,
locally managed, co-management, voluntary
management options).

« There must be clarity on roles and

responsibilities for monitoring and managing
MPAs, especially regarding the regulation of
human activities in MPAs.

Clear guidance should be issued on permitted
activities within MPAs.
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= More human and financial resources need to be
allocated to NPWS for management and monitor-
ing of MPAs.

« MPAs should be considered during any marine
spatial planning process under the new national
framework.

« The Irish MPA network should be climate proofed,
which would entail the use of flexible, adaptive and
dynamic management strategies to address shift-
ing species and ecosystems due to warming waters.

« Aregular national reporting system should be
established by new legislation, which would feed
into and sync with existing reporting obligations
under European and international law. Timely and
accurate reporting to all relevant MPA authori-
ties helps to increase transparency surrounding
protection of the marine environment.

e The MSFD allows for the counting of SACs and
SPAs towards MPA obligations under the Directive,
however the European Commission has acknowl-
edged the limitations of the Natura 2000 sites
and recommended that Member States establish
management measures outside Natura 2000 sites
in order to adequately cover the full diversity of
marine ecosystems under the MSFD. The scope of
management measures within Natura 2000 sites
may also need to be broadened in this regard.

Enforcement

» Responsibilities for management of the marine
environment and marine conservation are spread
out amongst different Government departments
and agencies in Ireland. Cross sectoral coopera-
tion is therefore essential.

« Adequate resources must be allocated to surveil-
lance and enforcement activities, especially in
light of a significant expansion of MPA coverage.

« There must be clarity on roles and responsibilities
for enforcing compliance with MPA regulations.

« Specific MPA offences and sanctions need to
be legislated for. Fines should be of a sufficient
amount to act as a deterrent.

« A central database for monitoring compliance and
recording infringements in MPAs is recommended.

« Inclusion of affected stakeholders at the outset of
the MPA design and designation process leads to
better compliance and is a cost-effective way to
reduce enforcement costs.

« Use of surveillance technology, such as vessel
monitoring systems, satellite data and real time
data tools, is a cost-effective means of improving
enforcement.
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FAIR SEAS

At Fair Seas, we seek to protect, conserve and restore Ireland’s
unique marine environment. Our ambition is to see Ireland
become a world leader in marine protection, giving our species,
habitats and coastal communities the opportunity to thrive.

Fair Seas aims to build a movement of ocean stewardship across
Ireland that energises and empowers people, to advocate for
ambitious and robust legislation, provide impartial scientific data
and research, and propose a network of effective well-managed
marine protected areas.

The Fair Seas campaign is led by a coalition of Ireland’s leading
environmental non-governmental organisations and networks.
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